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At the regional level

African Commission on Human and People’s Rights
(to file complaints and request information)
N°31 Bijilo Annes Layout
Kombo North District
Western Region, Banjul, Gambia
Tel.: +220 441 0505 / +220 441 0506 / Fax: +220 @304
E-mail: achpr@achpr.org / Website: http://www.acbpy

African Court on Human and Peoples' Rights(to file complaints)
P.O. Box 6274
Arusha, Tanzania
Tel.: +255 732 979 509/551 / Fax: +255-732 979 503
E-mail: registrar.office @african-court.org
Website: http:/mww.african-court.org

Inter-American Commission on Human Rights
(to file complaints and request information)
1889 F Street, N.W., Washington, D.C. 20006,
United States of America
Fax: +202 458 3992
E-mail: cidhoea@oas.org / Website: http://www.cids.org

Inter-American Court of Human Rights (to file complaints)
Corte Interamericana de Derechos Humanos
Apartado Postal 6906-1000, San José, Costa Rica
Tel.: +506 25271600 / Fax: +506 2234 0584
E-mail: corteidh@corteidh.or.cr / Websitetp://www.corteidh.or.cr

European Committee of Social Rightgto file complaints and request information)
Secretariat général de la Charte sociale européenn
Conseil de I'Europe
Direction générale des droits de I'Homme et desraff juridiques
Direction des Monitorings
67075 Strasbourg Cedex, France
Tel. : +333 88413258/ Fax : +33388 41 37 00
E-mail : social.charter@coe.int / Website : www.gcte

European Court of Human Rights (to file complaints)
Conseil de I' Europe
Avenue de I'Europe, 67075 Strasbourg Cedex, France
Tel. : +333 8841 20 18/ Fax: +33 3 88 41 27 30
Website http://www.echr.coe.int
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INTRODUCTION

The creation of the United Nations and the adoptadnthe Universal
Declaration of Human Rightspened the way to the democratization of societies
With the codification of human rights, there wasamiprogress, in particular in
the legislative sphere, even if the practical immatation of this legislation is
still not a reality for everybody everywhere in therld.

Non-discrimination, with its counterpart equalitygs a special place among
the human rights provisions, considering that athan rights (civil, political, eco-
nomic, social and cultural) must be implemented farerybody without
discrimination and in full equality.

To summarize, discrimination consists of differ&etatment for two persons,
or groups of persons, when both are in a compasitlation. Conversely, treat-
ing equally two persons or groups of persons wtath hre in different situations
can also constitute discrimination. The internaidmuman rights instruments pro-
hibit all distinction, exclusion, restriction orhatr forms of differentiated treatment
within any given community — but also between comities — that cannot be jus-
tified and that compromises the enjoyment of humghts for all based on the
principle of equality.

When one observes the contemporary world fromghispective, one notices
that hundreds of millions of persons continue tfesudiscrimination throughout
the world because they belong to a people or arieetiioup, because of their lan-
guage, their religious belief, their social andéepnomic situation, their political
opinions, their sex, their age (the elderly, “ad®ir on society” or the young lack-
ing education, training and employment) or becaigkeir sexual orientation.

It should be noted in this regard that any countgsidered a state governed
by law* according to international criteria can at the satime practice
discrimination against the majority of its poputettj as was the case in apartheid
South Africa.

Although neo-liberal globalization has blurred patl distinctions, it is far
from having reduced discrimination. Rather, it désplaced it. In some respects,
this discrimination is more frankly overt, insidgguand sometimes also exacer-
bated and expressed through unspeakable subtlalityruGlobalization has not
only weakened governments, questioning the validiityniversal public services,
but, worse, it has favored the expression of newmsoof discrimination within so-
cieties. In some places, the male-female divide thksn on new forms while

* A state governed by law is construed as being stititional system in which public power is regu-
lated by law; in other words, a state that resptbetsndependence of the judiciary as well as all
those judicial standards (national and internatjaiwawhich is it subjected, practicing the equalit
of all before the law, while prohibiting arbitrapyactices and discrimination (v. inter alia
http://www.vie-publique.fr/decouverte-institutioimstitutions/approfondissements/qu-est-ce-que-
etat-droit.html



other places have experienced a most emphaticrituraditional cleavages. One
can be said to be witnessing the ascendency oftatworld-wide apartheid: a
divide between nationals and non-nationals, betwgemerations, between the
healthy and the handicapped, between rural anchuthallers etc. All undermine
social cohesion and democracy.

Moreover, the outbreak and/or pursuit of many dots] including armed con-
flicts, throughout the various regions of the wothe increase in international mi-
gration and forced internal displacements, as waslisocial regression and the
emergence of clearly xenophobic and/or “racist’itimzll partie$ (in Europe in
particular), the inequalities at all levels... congg so many illustrations of dis-
crimination.

The “permanent war” proclaimed against terrorismthey United States pres-
ident George Walker Bush, has further exacerbasetsm and discrimination.
This war, moreover, has been exploited by manyraheernments to criminalize
their political opposition. In fact, while the Ueit States’ war against terrorism
targeted in particular Arab Muslims, consideredtguial terrorists”, it has served
as an excuse for numerous other countries to rethetepolitical adversaries to
silence.

However, as already emphasized, the principles qdalty and non-
discrimination are part of the fundamental pillaffhhuman rights. Both are intim-
ately linked and essential to the enjoyment ofatheer human rights.

There is an abundance of publications on the questf non-discrimination,
but they are concentrated most often on one ofgsects (education, work,

2 The concept of race, introduced in the nineteeattizy by A. Gobineau to establish a hierarchy
among human groups that could justify the explmitadf certain groups by others, was largely used
by the colonial powers and was adopted by the Mapnlogues as a foundation for the policy of ex-
termination of millions of human beings consideset-human
(v. http://en.wikipedia.org/wiki/Arthur_de_Gobingau
However, this terminology continues to be usedaiitydife and in politics. It is also used in inter
tional human rights instruments. In the contexthefe instruments, discrimination based on race
and skin color refer to “an individual’'s ethnicgiri” (v. General Comment™N20 of the United Na-
tions Committee on Economic, Social and Culturgh®s, E/C.12/GC/20, 2 July 2009, § 19). It
should be noted moreover that the definition giteetfracial discrimination” in thénternational
Convention on the Elimination of All Forms of Rad&éscriminationconcerns not only skin color
or ethnic origin but also all discrimination in &lpolitical, economic, social and cultural domains
in all other area of public life” (v. Chapter l)ufther, the 174 states parties to this conventisrof
14 April 2011) “condemn all propaganda and all oigations which are based on ideas or theories
of superiority of one race or group of personsrad oolor or ethnic origin, or which attempt to just
fy or promote racial hatred and discrimination iy &rm, and undertake to adopt immediate and
positive measures designed to eradicate all ineiterto, or acts of, such discrimination...” (Article
4). One should also note that in ffieal Declaration of the Durban Review ConfereifGeneva,
2009), the United Nations member states rejectatiedries of “racial superiority” and reaffirmed
that “all peoples and individuals constitute onenaa family, rich in diversity, and that all human
beings are born free and equal in dignity and sig¢f6). They also firmly rejected “any doctrine of
racial superiority along with theories which attértgpdetermine the existence of so-called distinct
human races” (§ 2). It should be emphasized thaeddteen Western countries, including the
United States and Israel, having boycotted the&e@onference, did not approve tiaal
Declaration(v. also Chapter V).

ANNEX

INSTANCES TO WHICH ONE MAY RECUR

At the international level

Committee on Economic, Social and Cultural RightsCESCR
(to request information)
Secretary of the CESCR
Tel.: +41 22 917 9154 | Fax: +41 22 917 9022
E-mail: cescr@ohchr.org
OHCHR - Office 1-025, Palais Wilson
Palais des Nations, 8-14 Avenue de la Paix, 121®@e10, Switzerland

Committee on the Elimination of Racial Discrimination, CERD
(to file complaints and request information)
Petitions Team
Office of the High Commissioner for Human Rights
United Nations Office at Geneva (OHCHR-UNOG)
1211 Geneve 10, Switzerland
Fax: + 41 22 917 9022 (particularly for urgent e}
E-mail: th-petitions@ohchr.org

Human Rights Committee,HRC (to file complaints and request information)
Petitions Team
OHCHR-UNOG
1211 Genéve 10, Switzerland
Fax: + 41 22 917 9022 (particularly for urgent e}
E-mail: tb-petitions@ohchr.org

Committee on the Elimination of Discrimination aganst Women,CEDAW
(to file complaints and request information)
Petitions Team
OHCHR-UNOG
1211 Genéve 10, Switzerland
Fax: + 41 22 917 9022 (particularly for urgent e}
E-mail: th-petitions@ohchr.org

Mr Githu Muigai, Special Rapporteur on Contemporary forms of Racism,
Racial Discrimination, Xenophobia and related Intokrance
(to file complaints and request information)
OHCHR-UNOG
8-14 Avenue de la Paix, 1211 Geneva 10, Switzerland
Fax : +41 22 917 9006 / E-mail urgent-action@olachr.
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freedom of opinion and expression €t on one category of persons (women,
indigenous peoples, religious groups, migrantg.eftis booklet intends to give a
“panorama” of the many facets of discrimination.

At a time when, in spite of the obvious legislataed educational endeavors
in this area, discrimination remains current, undeing civil and political rights
as well as economic, social and cultural rights mnthe cause of multiple dis-
cords among the stakeholders of society, ther@adgl geason to present an over-
view of the scope of the right to non-discriminatio

Many examples throughout this booklet, like milest®, covering various situ-
ations, will, it is hoped, facilitate its readingdaallow the reader to appreciate the
scope of non-discrimination in human rights prawisi.

® V. inter alia, the recent ILO repoit,O Global Report on Equality at Work 2011,
http://www.ilo.org/global/publications/books/forthiming-publications/WCMS_154874/lang--
en/index.htm



CONCLUSION

As we have just seen, the right to non-discrimorats both a right recognized
at the national, regional and international leasl atypical in that it is in con-
stant evolution depending on the mores and thestime

It should be noted, moreover, that “non-discrinimatas become a compuls-
ory norm,jus cogensof international law. It cannot be subjected hy aeroga-
tion. Serious, flagrant, systematic and delibesatdations of this norm can be
considered crimes against humanity, in conformitthvrticle 7 of the Statute of
the International Criminal Court®

However, in practice, the implementation of thightileaves much to be de-
sired and leads to numerous partisan and ideologjigutes.

Taking into account that discrimination is veryeoftto be found at the origin
of serious and wide-scale human rights violatidhi indispensable to work for
the effective prohibition of discrimination as anperative and supreme norm, to
wit @ norm ofjus cogenslt is also indispensable to work for the prineipf
equality, as protection against arbitrariness, tanfiht so that the principles that
underpin rule of law become a reality for all.

At the World Conference on Racism in Durban (20@i#, international com-
munity declared itself determined “to materialibe thotion of a human family
based on equality, dignity and solidarity, and take the twenty-first century a
century of human rights, the eradication of racisajal discrimination, xenopho-
bia and related intolerance and the realizatiogesfuine equality of opportunity
and treatment for all individual$®

Will it keep its word?

%8 José L. Gémez del Prado, “Racisme et xénophobieotdérence mondiale de Durban — 2001”
(French only), http://www.aidh.org/uni/biblio/pdfA.pdf
9Durban Declaration preamble, § 35.
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“We further affirm that all peoples and individuatenstitute one human
family, rich in diversity. They have contributedth® progress of civiliza-
tions and cultures that form the common heritag&whanity. Preserva-
tion and promotion of tolerance, pluralism and respfor diversity can
produce more inclusive societies.” (§ 6)

Inequality and Social Exclusion

“We note with concern that racism, racial discriration, xenophobia and
related intolerance may be aggravated by, intea,alnequitable distribu-
tion of wealth, marginalization and social exclusib(8§ 9)

“We emphasize that poverty, underdevelopment, maligation, social
exclusion and economic disparities are closely eisged with racism, ra-
cial discrimination, xenophobia and related int@ece, and contribute to
the persistence of racist attitudes and practicdsciv in turn generate
more poverty.” (§ 18)

Migrants, Asylum Seekers and Refugees

“We recognize that xenophobia against non-nationglarticularly mi-
grants, refugees and asylum-seekers, constitute®btihhe main sources of
contemporary racism and that human rights violasi@yainst members of
such groups occur widely in the context of disanemdry, xenophobic and
racist practices.” (8 16)

“[The Conference] urges States to take all necegsaeasures to address,
as a matter of urgency, the pressing requiremenjufstice for the victims

of racism, racial discrimination, xenophobia andated intolerance and

to ensure that victims have full access to inforomtsupport, effective

protection and national, administrative and judici@medies, including

the right to seek just and adequate reparation aifsgaction for damage,

as well as legal assistance, where required.” (8160

Redress, Reparation, Compensation

“[The Conference] urges States to adopt the neagssaeasures, as
provided by national law, to ensure the right aftwns to seek just and ad-
equate reparation and satisfaction to redress adtsacism, racial dis-

crimination, xenophobia and related intolerancedao design effective
measures to prevent the repetition of such ac&166)

These are accepted norms that certain Westernmgoeats wanted to call into
question by boycotting the Durban Review Confer&fi@nd they seem still not
to have given up, for Canada has already annoutiedit will boycott the a
fourth World Conference in New York in Septembet 28’

%6V, note 152.
7 AFP dispatch 25 November 2010 (French only):
http://fr.canoe.cal/infos/quebeccanada/archives/A20120101125-143419.html
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[. INTERNATIONAL DEFINITION AND CONTENT
OF THE RIGHT TO NON-DISCRIMINATION

The right to non-discrimination constitutes onetleé fundamental and non-
derogable principles of human rights and has beafirmed in international in-
struments (v. also Chapter 11.A) as well as regiomstruments (v. Chapter I1.B).
For considerations of space, we shall deal onlf tie main ones.

The right to non-discrimination emanates from tlemeagal postulate of the
equal dignity of human beings, which has beenrafft by theCharter of the
United Nationg and theUniversal Declaration of Human Rightsas well as by
all international human rights instruments. It ddolbe emphasized that non-dis-
crimination covers civil and political rights as lha&s economic, social and cultur-
al rights.

Among the purposes and principles of the Uniteddxatis the realization of
“international co-operation in solving internatibmpaoblems of an economic, so-
cial, cultural, or humanitarian character, andronpoting and encouraging respect
for human rights and for fundamental freedoms fbméthout distinction as to
race, sex, language, or religich(Chapter |, Article 1.3 Charter of the United
Nations emphasis added). This formulation was also us&dhapter 1X, Article
55 of theCharter.

Article 2.1 of theUniversal Declarationprohibits all forms of discrimination
beyond the criteria mentioned by tGbarter of the United Nations

“Everyone is entitled to all the rights and freedomset forth in this
Declaration, without distinction of any kind, suah race, color, sex, lan-
guage, religion, political or other opinion, natiahor social origin, prop-
erty, birth or other status.”

Other provisions of thé&niversal Declarationfurther prohibit discrimination
in specific areas such as work, the civil serviod gstice. “Everyone, without
any discrimination, has the right to equal paydqual work” (Article 23.2). “All
are equal before the law and are entitled withawt discrimination to equal pro-
tection of the law. All are entitled to equal prciten against any discrimination in
violation of this Declaration and against any ianient to such discrimination”
(Article 7). “Everyone has the right of equal ascés public service in his coun-
try” (Article 21.2). “Everyone is entitled in fukbquality to a fair and public hear-
ing by an independent and impatrtial tribunal” (&li 10).

4 Adopted 26 June 1945. It is binding on the curf&# member states:
http://www.un.org/en/documents/charter/index.shtml

® Adopted 10 December 1948, and accepted by all thiN&ions member states without exception:
http://www.un.org/en/documents/udhr/index.shtml

7



The International Convention on the Elimination of AllForms of Racial
Discrimination® was the first international human rights convemtioough which
countries began to codify the rights in tdeiversal Declaration Further, it con-
stitutes the main international instrument dealwith “racial”” discrimination.
Article 1.1 of this convention defines the termciid discrimination” broadly and
not limited to skin color or ethnic origin:

“any distinction, exclusion, restriction or preferee based on race, color,
descent, or national or ethnic origin which has thepose or effect of nul-
lifying or impairing the recognition, enjoyment exercise, on an equal
footing, of human rights and fundamental freedomshie political, eco-
nomic, social, cultural or any other field of publife”.

The Committee for the Elimination of Racial Discimation (CERDY has re-
affirmed that discrimination based aescentrefers not only to “race” but “in-
cludes discrimination against members of commusitiased on forms of social
stratification such as caste and analogous systéinderited status which nullify
or impair their equal enjoyment of human rights.”

The identification of national or ethnic origin @f individual or group of indi-
viduals is often problematic, since many countré&n when multi-ethnic, refuse
to recognize it. In this regard, the CERD reastias tsuch identification shall, if
no justification exists to the contrary, be baspdruself-identification by the indi-
vidual concerned®.

This convention is not limited to prohibiting atirms of discrimination, but, by
ratifying it, states parties must set limits toeflem of expression and “condemn all
propaganda and all organizations which are basedears or theories of superiority
of one race or group of persons of one color onietbrigin, or which attempt to
justify or promote racial hatred and discriminatinrany form” (Article 4).

A. From a Civil and Political Rights Perspective

The International Covenant on Civil and Political Riglst(ICCPR)* requires
unequivocally the implementation of the principfenon-discrimination for all the
rights specified therein:

“Each State Party to the present Covenant undegdkerespect and to en-
sure to all individuals within its territory and ject to its jurisdiction the
rights recognized in the present Covenant, withaistinction of any kind,

¢ Adopted 21 December 1965, entered into force 4algrif69, ratified by 174 countries (as of
16 March 2011): http://www2.ohchr.org/english/laerft.htm

” V. note 2.

8 Entrusted with overseeing compliance with liernational Convention on the Elimination of All
Forms of Racial Discriminatiofv. Chapter 1V.C.2).

° Emphasis added. \General Recommendatiorf R9, 1 November 2002, 88§ 6, 7 of the preamble:
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/f0902fZBde59c1256c6a00378d1f?Opendocument

1 General Recommendation No, @2 August 1990:
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/3ae0adf®d28c12563ee0049800f?Opendocument

1 Adopted 16 December 1966, ratified by 167 countassof 16 March 2011):
http://lwww?2.ohchr.org/english/law/ccpr.htm

dignity of mankind, a crime against humanity, anthi@at to international peace
and security ***

It recommended that governments take measures sagalnideologies and
practices such as apartheid, Nazism, fascism aodaseism based on racial or
ethnic exclusion or intolerance, hatred, terrother systematic denial of basic hu-
man rights and freedoms.

The third conferencevas held in Durban (South Africa) in 2001. Althbuig-
rael and the United States walked out of the cemnfeg in protest against the call-
ing into question of the Israeli government, thefecence adopted a declaration
and plan of action that remains today a road maghigharea for all public col-
lectivities. The conference condemned the barbaréctices and injustices not
only of the past (slavery and colonialism in pare) but also of the present (in-
equalities, social exclusion, discrimination agtinsgrants and refugees etc.),
while demanding compensation for the victitttddere are several extracts.

Slavery

“We acknowledge... that slavery and the slave trageaacrime against
humanity.” (§ 13)

Colonialism

“We recognize that colonialism has led to racisracial discrimination,
xenophobia and related intolerance, and that Aficand people of African
descent, and people of Asian descent and indiggrenysdes were victims of
colonialism and continue to be victims of its coummnces.” (§ 14)

Apartheid and Genocide

“We recognize that apartheid and genocide in teohénternational law
constitute crimes against humanity and are majarrses and manifesta-
tions of racism, racial discrimination, xenopholgiad related intolerance,
and acknowledge the untold evil and suffering cdusethese acts and af-
firm that wherever and whenever they occurred, timext be condemned
and their recurrence prevented.” (§ 15)

“We recall that the Holocaust must never be forgntit (§ 58)
All Forms of Discrimination

“We recognize that racism, racial discriminatiorenophobia and related
intolerance occur on the grounds of race, coloisamnt or national or eth-
nic origin and that victims can suffer multiple aggravated forms of dis-
crimination based on other related grounds such s&x, language,
religion, political or other opinion, social originproperty, birth or other
status.” (8§ 2)

¥ Thelnternational Convention on the Elimination and Regsion of the Crime of Apartheld
already been adopted by the United Nations on 3@hiber 1973 (Resolution 3068 XXVIII),
which entered into force 18 July 1978. The Worlchfécence used the terms of the first article of
theConvention

55 http://www.un.org/en/ga/durbanmeeting2011/pdf/ DDRA_text.pdf
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at the origin of their marginalization, exclusionprecariousness,
ostracism.**°

It is in this context that the importance of theuggle against racism, racial
discrimination, xenophobia and intolerance musateyzed. It is also in this con-
text that the importance of holding world conferenon these questions must be
understood. Although the condemnation of the apatthegime in South Africa
and of Israeli policies towards the Palestintéinsave always divided govern-
ments, some of which (Western, most notably) hasehesitated to boycott the

work of the United Nations in this aféathe message carried and the program of

struggle proposed by these conferences are ofatrngportance. Moreover, it is
in no way exaggerated to say that it is owing te dommitment of the over-
whelming majority of countries and to sanctions asgd by the United Nations
that South Africa’s apartheid regime came to ardl en

To date, the United Nations has organized threéecences (plus 2009 Durb-
an Review Conference in Geneva, see below) to corabsm and racial discrim-

ination. The first conferenceas held in Geneva in 1978. It condemned apartheid

in South Africa as an “extreme form of institutidimad racism” and characterized
it as a “crime against humanity”. Further, it affied that:
“Any doctrine of racial superiority is scientifidgl false, morally condem-
nable, socially unjust and dangerous, and has stifjaation whatsoever;

All peoples and all human groups have contributethe progress of civil-
isation and cultures which constitute the commaitdmge of humanity;

All forms of discrimination ... based on the theofyazial superiority, ex-
clusiveness or hatred are a violation of fundamkehtaman rights and
jeopardize friendly relations among peoples, corapien between nations
and international peace and securit{”

The Conference also recommended, owing to the degumd economic
inequality resulting from racial discrimination,aththe efforts aiming to combat
racism comprise measures designed to improve vheg liconditions of men and
women.

The second conferenchkeld in Geneva in 1983, also dealt with aparttaid
put in place sanctions against the South Africaregament of the time. Reaffirm-
ing its condemnation of racism, the conferenceated, among other things, that
“Racism and racial discrimination are continuingwges which must be eradic-
ated throughout the world... apartheid totally abéwat to the conscience and

10“DURBAN | step forward, DURBAN Il steps backward®@/ritten statement submitted by the
CETIM, 2 April 2009, to the World Conference agaiRscism, Racial Discrimination, Xenophobia
and Related Intolerance (follow-up to Durban), hirl&eneva 20-24 April 2009:
http://www.cetim.ch/en/interventions_details.phg2820

*1In 1975, in Resolution 3379 (10 December 19753breral Assembly affirmed that “Zionism is a
form of racism and racial discrimination”. The safssembly decided to “revoke” Resolution 3379
by voting Resolution 46/86 (16 December 1991), tin@ when negotiations between the
Palestinians and Israelis seemed promising witththaing of the Madrid Conference.

152y, CETIM Bulletin N° 35, November 2009: http://www.cetim.ch/en/docursémtli35ang.pdf

53See “A historical perspective: getting from herehtere”, https://visit.un.org/WCAR/e-kit/fact2.htm
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such as race, color, sex, language, religion, pmlt or other opinion,
national or social origin, property, birth or othetatus” (Article 2.1).

As can be seen, tHECPR makes no distinction between nationals and non-
national&?. Article 26 codifies equality thus:

“All persons are equal before the law and are ewtitlwithout any dis-
crimination to the equal protection of the lawin this respect, the law
shall prohibit any discrimination and guarantee ath persons equal and
effective protection against discrimination on agrpund such as race,
color, sex, language, religion, political or othepinion, national or social
origin, property, birth or other status.” (Emphasasided)

The United Nations treaty oversight bodies (v. GaapVv.C) attribute capital
importance to the principle of non-discriminatidRegarding civil and political
rights, the Human Rights Committébas declared: “Non-discrimination, together
with equality and equal protection of the law with@ny discrimination, consti-
tute a basic and general principle relating toptection of human rights®

As the Covenantcontains no definition of discrimination, the HumRights
Committee has formulated one:

“The Committee believes that the term ‘discriminatias used in the Cov-
enant should be understood to imply any distingtexclusion, restriction

or preference which is based on any ground suchaes, color, sex, lan-
guage, religion, political or other opinion, natiahor social origin, prop-

erty, birth or other status, and which has the mag or effect of nullifying
or impairing the recognition, enjoyment or exercigeall persons, on an
equal footing, of all rights and freedom¥.”

It should be noted that equality of treatment dusnecessarily mean identic-
al treatment and every differentiation of treatmeéoes not constitute discrimina-
tion. As the Human Rights Committee has observedadt every differentiation
of treatment will constitute discrimination, if tregiteria for such differentiation
are reasonable and objective and if the aim i<hieze a purpose which is legit-
imate under the Covenarf”For example, setting an age for being eligible to
stand for elective office cannot, objectively, lmmsidered discriminatory.

Special measures or preferential treatment (cédfleditive discrimination” or
“affirmative action”) are also allowed and/or eveansidered necessary, “tempor-
arily”, to correct de facto discrimination. The HamRights Committee has stipu-
lated that:

2 Nonetheless, Article 25 of tHECPRIimits certain political rights to “citizens”, iather words, to
nationals.

3 Entrusted with overseeing compliance with (BEPR(v. Chapter IV.C.2).

 Human Rights Committe&eneral Comment®™NL8: Non-discrimination10 November 1989, § 1:
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/3888b0fBA01c9c12563ed004b8d0e?Opendocument

** |bid., § 7.

* lbid., § 13.

¥ Human Rights Committe&eneral Comment™\e5,July 12, 1996, § 15:
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/d0b7f0288d9898025651e004bc0eb?Opendocument
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“in a State where the general conditions of a ciereart of the population
prevent or impair their enjoyment of human righite State should take spe-
cific action to correct those conditions. Such @ttmay involve granting for
a time to the part of the population concernedaiarpreferential treatment
in specific matters as compared with the rest efgbpulation. However, as
long as such action is needed to correct discrittiamain fact, it is a case of
legitimate differentiation under the Covenaftt”.

Another factor that must be taken into account)JISESCO has rightly noted, is
that “a law or policy that was originally considéreeasonable might become
discriminatory over time because of changing saahles within a given society. As
societies became better informed and more genddrethnicity-sensitive, they also
tend to become more poverty-sensititelf one takes the example of poverty,
depending on the period and the society, it wasidered either as one’s lot in life or
part of the social hierarchy, whereas today itdas@ered a violation of human
rights® The ratification of international human rightstinsnents obliges govern-
ments to take concrete and effective measuresmmate all forms of discrimination
and to undertake positive actions in favor of “aunltble” groups (women, ethnic and
religious minorities, indigenous peoples, migrargkjgees etc.).

In this regard, thé€CCPRs Article 14.1 (on equality before the courts)tiéle
18 (on freedom of thought, conscience and religiémicle 19 (on the right to
freedom of expression), Article 20.2 (on the prdiob of advocacy of national,
racial or religious hatred), Article 24 (on thehigf children to protection)) and
Article 27 (on the rights of minorities) are padiarly pertinent to the protection
of the abovementioned groups.

B. From an Economic, Social and Cultural Rights Pespective

It is interesting to observe the relation between-discrimination and eco-
nomic, social and cultural rights. In spite of atdant jurisprudence (at the nation-
al, regional and international levels), certainroies contest the justiciability of
economic, social and cultural rights. Others invalsea shield “the progressive
realization” of these right (Article 2.1 of theternational Covenant on Economic,
Social and Cultural Rights — ICES@Ror constraints due to “available resources”
(Article 2.1,ICESCR.

¥ Human Rights Committe&eneral Comment™NL8: Non-discrimination10 November 1989, § 10:
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/3888b0B%01c9c12563ed004b8d0e?Opendocument

* UNESCO, “Non-Discrimination”, § 4: http://www.unesorg/new/en/social-and-human-
sciences/themes/human-rights/poverty-eradicationgtiscrimination/

2 V. inter alia, Jose Bengoahe relationship between the enjoyment of humadrtsjgn particular
economic, social and cultural rights, and incomstritbution, E/CN.4/Sub.2/1997/9, 30 June 1997:
http://www.unhchr.ch/Huridocda/Huridoca.nsf/0/078fB829583948025665f0049b974/$FILE/G97
12954.pdf

2 Adopted by the United Nations General Assembly @®D&cember 1966, entered into force 3
January 1976, ratified by 160 countries (as of p@il/&R011):
http://lwww?2.ohchr.org/english/law/cescr.htm
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V. PERSPECTIVES FROM THE WORLD
CONFERENCES ON RACISM, RACIAL
DISCRIMINATION, XENOPHOBIA AND THE
INTOLERANCE ASSOCIATED WITH IT

As emphasized above, racism, racial discriminati@mophobia and intoler-
ance not only persist in structural, economic avadad forms but have a tendency
to threaten democracy and social cohesion. As wently wrote:

“Racism, in such forms as one sees it evolvingytpdannot be summed up
in the evil practices and attitudes of individuatsgroups or in bad practices
of states, of employers and others even if thesdaraus and degrading as-
pects of daily life are not only deplorable butaatontrary to the minimum

respect of human rights and thus to be condemnethifo simple reason.

But in fact and moreover, all while perpetuatinggif, racism has changed
the color of its skin, if one may say so.

“More accurately, it no longer refers only to thelar of the skin, even if this
remains a dominant aspect of discrimination. ltgbeyond. In the context
of current polarizing globalization, the victimseanot only the peoples and
the people of color, although they sill constittite majority. This racism is
added to and results from a much broader sociadjiradity, an inequality
among peoples as among individuals living in thaeaountry.

“This racism has become systemic, a part of théesy®f exploitation and
domination prevailing at the global level. It tatgethe poor, the producer
who is not sufficiently profitable to earn enougHite well, the insolvent be-
cause they are non-consumers, the elderly bechegeare wards of society,
the marginalized, the non-productive, the disqiglifaccording to whatever
criteria, the informal workers, the slum dwelletsg small farmers, those
who are the vast majority of the people of the diorl

“Thus the small white farmer of Arizona can be peftthis whereas the
highly qualified professional, even when of Africd#nAsian origin, can es-
cape from it, if not from the petty annoyances tiatvill continue to suffer
painfully.

“The effectiveness of the neo-Nazi groups and xlreme right as well as of
other fundamentalist currents lies precisely inirttability to divide those
who are excluded from the benefits of globalizattbose populations that
have become superfluous, to make them affront ety and hate each
other in the name of so-called cultural particutes or of inconciliable
races rather than their joining together in oppasitto the policies that are
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On 8 January 2010, confronted with these violematestrations and in order
the expel them from the region, the inhabitantRo$arno beat migrant Travelers
with iron bars, fired on them and intentionally deoover them, causing 50 in-
jured, including 18 police who were trying to intene.

In the wake of these serious events, some 1,40@antiywere arrested and
sent to centers in Bari and Crotona, including@asyseekers and those with resid-
ency visas. The lItalian authorities began the esipn$ on 11 January 2010.

After an exchange of letters with the Italian goweent, the Special Rappor-
teur made the following observations and recommgous

The Special Rapporteur warned against making lgesigralizations about the
criminal behavior or social deviance of memberseastain minorities, which stig-
matize these groups even more, rather than progefifective alternatives that
might lead to their social inclusion.

The Special Rapporteur expressed his deep coneganding the abovemen-
tioned incidents, the declarations and measurgsopeal criminalizing the Roma
and migrants in Italy. He also expressed his aapfgehension in reaction to the
interior minister's proposal to take the fingerrngsi of all the Roma, including
children, in order to identify “sans papiers” ligiin Italy. For the Special Rappor-
teur, this proposal could clearly be characteriasdliscriminatory because it tar-
gets exclusively the Roma minority in Italy. The pRarteur was moreover
dismayed by the aggressive and discriminatory rieetgsed by political leaders,
including by members of the government, who createaverall environment of
hostility, antagonism and stigmatization of the Rotommunity in the eyes of the
public.

The Special Rapporteur also noted that governmelitigs concerning the
Roma should be firmly implemented so as to preadindiscriminatory practices
targeting this community, which practices beginhwihe local authorities and
private property owners regarding access to adedquatsing. Measures should be
taken to firmly combat local housing discriminatioreasures and illegal expul-
sions of Roma, avoid relegating the Roma to canyside populated areas, isol-
ated and without access to health care and othdces.

The Special Rapporteur recommended that the Itg@ernment recognize
the Roma and the Sinti as national minorities, adopational policy for these
communities, to respond in particular to their hogsand employment needs, but
also to the needs of their children who are socizdtracized.

Finally, the Special Rapporteur, quoted paragraplofithe Durban Declara-
tion and Program of Actignthat declaring the responsibility of all govermtse
“to protect the human rights of migrants under rtherisdiction” and “to safe-
guard and protect migrants against illegal or viblects, in particular acts of ra-
cial discrimination and crimes perpetrated withigaor xenophobic motivation by
individuals or groups”. The Durban Conference enspteal “the need for their
fair, just and equitable treatment in society anthe workplace”.
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However, the Committee on Economic, Social anduCaltRights (CESCRJ
has pointed out that “the fact that realizationrdirae, or in other words progress-
ively, is foreseen under the Covenant should notnimnterpreted as depriving
the obligation of all meaningful content. ... luthimposes an obligation to move
as expeditiously and effectively as possible towaitht goal.”® Moreover, the
principle of non-discrimination is “an immediatedacross-cutting obligatioi*. It
is “neither subject to progressive implementatiam dependent on available re-
sources.”®

Further, thdCCPRs Article 2.2 stipulates:

“The States Parties to the present Covenant unélerta guarantee that
the rights enunciated in the present Covenantlvélexercised without dis-
crimination of any kind as to race, color, sex,daage, religion, political
or other opinion, national or social origin, proggr birth or other status.”

As thelCCPRalso contains no definition of non-discriminatidhe Commit-

tee on Economic, Social and Cultural Rights hasédated the following one:
“discrimination constitutes any distinction, exadlos, restriction or prefer-
ence or other differential treatment that is ditgadr indirectly based on
the prohibited grounds of discrimination and whidds the intention or ef-
fect of nullifying or impairing the recognition, jeyment or exercise, on
an equal footing, of Covenant rights. Discriminatialso includes incite-
ment to discriminate and harassmeft.”

For the Committee, the category “other status” m@ed in Article 2.2 of the
ICESCRincludes, inter alia (the list is not exhaustivelsability”; “age” (for ex-
ample, access by youth to training and employmaedtlay the elderly to retire-
ment pensions); “sexual orientation and gendertityén“place of residence”
(disparities between rural and urban areas, thatsin of nomads, displaced per-
sons). Yet this category could also include “denfah person’s legal capacity be-
cause he or she is in prison, or is involuntarltgined in a psychiatric institution,
or the intersection of two prohibited grounds cfadimination, e.g. where access
to a social service is denied on the basis of sexdisability.”

The Committee has insisted, moreover, that natitgnadust not constitute an
obstacle for the enjoyment by everybody of thetadisted in theCovenant

“The ground of nationality should not bar accessGovenant rights, e.g.
all children within a State, including those with andocumented status,
have a right to receive education and access t@uaate food and afford-
able health care. The Covenant rights apply to ywee including non-

22 Entrusted with overseeing compliance by statesgsaio thd CESCR(v. Chapter IV.C.2).

2 CESCRGeneral Comment 3,4 December 1990, § 9: http://www.unhchr.ch/tbs/asf/
(Symbol)/94bdbaf59b43a424c12563ed0052b664?0pendatum

2 CESCR,General Comment120, E/C.12/GC/20, 2 July 2009, § 7:
http://www2.ohchr.org/english/bodies/cescr/docs/E235C.20.doc

% CESCR,General CommentMN8, E/C.12/GC/18, 6 February 2006, § 33:
http://tb.ohchr.org/default.aspx?Symbol=E/C.12/GC/1

% CESCR,General Comment120, E/C.12/GC/20, 2 July 2009, § 7.

" Ibid., 8§ 28, 29, 32, 34, 27.
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nationals, such as refugees, asylum-seekers, esatgbersons, migrant
workers and victims of international traffickingegardless of legal status
and document?

The Committee, as it has in the case of the didalblas further emphasized
that public entities are not the only ones conagrbg the principle of non-
discrimination: “It is essential that private emydos, private suppliers of goods
and services, and other non-public entities beestitip both non-discrimination
and equality norms in relation to persons with liigzes."?°

Finally, the Committee has focused on non-discratiom in all its general
comments on the rights listed in theESCR (inter alia food, water, adequate
housing, education, health, worR).

In closing, it is worth mentioning here the studynducted by the Human
Rights Council's Advisory Committéeon discrimination in the context of the
right to food* In this context, the Advisory Committee carried ou parallel a
study on the rights of peasants and other perseing lin rural areas. In its pre-
liminary study of this matter, the Committee idéati persons who were vulner-
able and subject to discrimination in rural settinghile exploring the causes of
this discrimination (land expropriation, sexualadisiination, lack of agrarian re-
form or minimum wages, criminalization of peasanbvements etc.). It also
presented the international instruments and mesh@nithat could protect the
rights of these persons and compensate for theqiron that is lacking in this
area. Taking into account that 80% of the persaorfifering from hunger live in
rural areas, the Advisory Committee came down worfaf the adoption of a new
international instrument to improve the protectidnhe rights of these persofis.

% |bid., § 30.

2 CESCR,General Comment?8, 12 September1994, §11: http://www.unhchr.ch/tsfusf/
(Symbol)/4b0c449a9ab4ff72c12563ed0054f17d?Opendectim

% V. especiallyGeneral Comments°M, 11, 12, 13, 14, 15 and 18Il general comments are all
available on the website of the Office of the Udildations High Commissioner for Human Rights:
http://www2.ohchr.org/english/bodies/cescr/commértibs

% An expert body under the purview of the Human Rigbouncil. V., in this regard, the CETIM
critical reportThe Human Rights Council and its Mechanisms
http://www.cetim.ch/en/publications_cahiers.php®entyear=&pid=#council

%2 V. Study of the Human Rights Council Advisory Committe discrimination in the context of the
right to food A/HRC/16/40, 16 February 2011,"&ession of the Human Rights Council.

% Preliminary study of the Human Rights Council AdgisCommittee on the advancement of the
rights of peasants and other people working in har@as A/HRC/16/63, 18 February 2011, 16th
session of the Human Rights Council:
http://lwww?2.ohchr.org/english/bodies/hrcouncil/ddésession/A-HRC-16-63.pdf
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On 19 July 2007, more than a thousand Roma werellegpfrom their camps
in Magliana, in Tivoli (Rome) and in Pisa.

On 11 August 2007, four Roma children, who hadieateen expelled from
Pisa with their parents, died in a fire in theiphovised lodging in Livorno. The
cause of the fire remains undetermined.

On 28 December 2007, the Italian government adoatddcree allowing the
expulsion of European Union nationals accused oftituting a “threat to public
order” and “public safety”.

On 13 May 2008, approximately 60 people attacketh&gettlements in the
outskirts of Naples, using homemade incendiary aevito set fire to tents and
houses. On the same day, four Molotov cocktailsevterown at a Roma camp in
Novarra, near Milan.

On 14 May 2008, during riots, two Roma camps weteos fire at Ponticelli
near Naples. Yet, during the weeks preceding tits,réeveral tracts inciting to ra-
cial hatred had been posted in the streets of &shtivithout any reaction on the
part of the police.

In Trieste, the local administration cut the wated electricity in a Sinti camp,
apparently in order to force them to leave.

At the same time, several leaders of the Northezague issued anti-immig-
rant declarations. The interior minister, Robertarthi, stated publicly on 11
May 2008 that “all the Roma camps should immedyjabel dismantled and the in-
habitants should be expelled, even incarceratetié deputy mayor of Milan,
Ricardo De Corato added that he would impose & tbimithe number of Roma in
Milan.

Between 12 and 14 May 2008, hundreds of “sans ifffethroughout Italy
were arrested and their fingerprints taken witheawto expelling them from the
country. Among them were 50 Roma who were livingicamp in Rome.

On 21 May 2008, the ltalian Council of Ministersopted a series of new
measures on public security. These made it possibleng other things, to crim-
inalize clandestine immigration and to detain imraigs in “identification and ex-
pulsion centers” for up to 18 months. They also enagpulsions easier, limited
family reunification and allowed the confiscatiohapartments rented out to illeg-
al immigrants. Moreover, these measures containeléctaration of a state of
emergency that making it possible to deal with wivat described as a critical
situation in Campania, Lombardy and Lazio and whicholved many non-
European Union citizens illegally living in the adty as nomads.

On 7 January 2010, two African migrants coming framark were targets of
shots from an air-rifle fired by Italians. In reiact, the migrants, mostly of Afric-
an origin, invaded the streets and violently pregsgainst these attacks, setting
fire to cars, breaking wind shields and attackiogal stores. The police finally
intervened to stop the violence.

9The term, meaning “without [identification] papeisused for migrants in European countries
without work permits (“papers”) even though theyda passport or a national identity card.
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In his report on th&ituation of Muslim and Arab peoples in various parof
the world the Special Rapporteur noted “...a clear increaskslamophobia, to
which there are two fundamental aspects: intelldctegitimization of increas-
ingly overt hostility towards Islam and its folloveeby influential figures in the
world of arts, literature and the media; and talemof such hostility in many
countries™*

In his report orPolitical platforms which promote or incite raciadiscrimina-
tion, the Special Rapporteur noted:

“the normalization of racism, racial discriminatioand xenophobia for
political ends, the penetration of the racist dold platforms of extreme
right-wing parties and movements in the politicedgrams of democratic
parties, and the growing intellectual legitimizatiof those platforms (...)
the resurgence of acts inciting to racial hatreddanolence, in spite of the
existence, in most national legislations, of primris meant to counter
such acts.®

Regarding mission reports, the Special Rapporteutate, has conducted mis-
sions in the following countries (in alphabeticatler): Australia, Brazil, Canada,
Columbia, Czech Republic, Dominican Republic, EitorFrance, Germany,
Guatemala, Guyana, Honduras, Hungary, ltaly, Iv@gast, Japan, Kuwait,
Latvia, Lithuania, Mauritania, Nicaragua, RomarfRssia, Switzerland, Trinity
and Tobago, United Kingdofr

The urgent appeals consist of the Special Rapptsteuervention to govern-
ments to demand explanations regarding allegatansuman rights violations

that he has received. In this regard, the Spe@abBrteur has intervened several

times with the Italian government concerning selvémaidents involving the
Romd* the Sintt*” and other immigrant in Italy. Here is a summanthefse in-
cidents and the position of the Special Rapportéur.

43Report to the sixtieth session of the Commissiodwnan RightsE/CN.4/2004/19, 23 February
2004, p. 2. V. also the report to the sixty-secseskion of the Commission on Human Rights,
E/CN.4/2006/17, 13 February 2006 and report tathth session of Human Rights Council,
A/HRC/9/12, 2 september 2008.

144Report to the fifth session of the Human Rightsn€ibuA/HRC/5/10, 25 May 2007, p. 2. V. also
the two earlier reports presented to the CommissioHuman Rights, E/CN.4/2004/61, 15 April
2004, and E/CN.4/2006/54, 13 January 2006.

5 All the country specific reports of the Special Bagteur are available on the site of the UN High
Commissioner for Human Rights:
http://lwww?2.ohchr.org/english/issues/racism/rappamtvisits.htm

6|n Europe, various groups and sub-groups are coriynsatied Roma, Romani, Gypsies or
Travelers. The Romani and Travelers form a groupetiveen 10 and 12 million in Europe and are
present in almost all the member states of the €bahEurope.

V. http://www.coe.int/t/dg3/romatravellers/defaliN.asp and the Council of Europ&ossary on
Roma and Travelers

"There is a southern sub-group of the Sinti livingiorthern Italy (Piedmont and Lombardy) and in
Provence whose language has borrowed words frdianitd/ note 146.

148y, AIHRC/7/19/Add.1, 21 February 2008, §8§ 92-112sented to the Human Rights Council’'s
seventh session; A/HRC/11/36/Add.1, 9 May 200%4&8%3, presented to the Council's eleventh
session; A/HRC/14/43/Add.1, 21 May 2010, 8§ 80f98sented to the Council's fourteenth
session.
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[I. OTHER PERTINENT TEXTS

A. At the International Level

Besides the abovementioned international instruspeiné following texts also
deal with the right to non-discrimination.

The Convention on the Elimination of All Forms of Disémination against
Womeri4, in Article 1, gives a broad definition to discrinaiion, which applies to
all the provisions of th€onvention

“For the purposes of the present Convention, thentédiscrimination
against women’ shall meaamy distinction, exclusion or restriction made
on the basis of sewhich has the effect or purpose of impairing orlify
ing the recognition, enjoyment or exercise by wanreespective of their
marital status, on a basis of equality of men amien, of human rights
and fundamental freedoms in the political, economicial, cultural, civil
or any other field” (emphasis added).

It should be emphasized that this convention asalsdwith the full develop-
ment and advancement of women (Article 3); the ielation of prejudices and
customary practices based on sexual stereotypdisl@Ab); trafficking in women
and the exploitation of female prostitution (Aréicb); public and political life
(Articles 7, 8); equality of rights in educationrfi&le 10); elimination of discrim-
ination in employment, health care and economic sadal life (Articles 11, 12,
13), equality before the law (Article 15); and ghiation of discrimination against
women in all in all matters relating to marriagel damily relations (Article 16).

The Convention on the Rights of the Chiidin Article 2, states:

“1. States Parties shall respect and ensure théhtsgset forth in the
present Convention to each child within their jdiction without discrim-
ination of any kindjrrespective of the child's or his or her parentisr

legal guardian's race, color, sex, language, relbigi, political or other
opinion, national, ethnic or social origin, propeyt disability, birth or
other status §mphasis added]

“2. States Parties shall take all appropriate me@suto ensure that the
child is protectedgainst all forms of discriminatioror punishment on the

3 Adopted by the United Nations General Assembly &8ddnber 1979, entered into force 3 Septem-
ber 1981, ratified by 186 countries (as of 16 M&61), making it, after th€onvention on the
Rights of the Child191 ratifications) the most ratified of the huntayhts treaties:
http://www2.ohchr.org/english/law/cedaw.htm

% Adopted 20 November 1989, entered into force 2e3eper 1990, ratified by all countries with the
exception of the United States of America and Sanalhich have nevertheless signed it:
http://www2.ohchr.org/english/law/crc.htm
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basis of the status, activities, expressed opiniondeliefs of the child's
parents, legal guardians, or family members [emjzhadded]”.

The International Convention on the Rights of Personsitiv Disabilities®®
prohibits any discrimination based on disability.

The right to non-discrimination is also mentionadAirticles 1, 7, 13, 17, 18,
25, 27, 28, 30, 43, 45, 54, 55 of titernational Convention on the Protection
of the Rights of All Migrant Workers and Members @heir Families”.

In Articles 1.1 and 1.2, thBeclaration on the Elimination of All Forms of
Intolerance and of Discrimination Based on Religiowr Belief® stipulates:
“Everyone shall have the right to freedom of thaygtonscience and religion.
This right shall include freedom to have a religion whatever belief of his
choice, and freedom, either individually or in coomity with others and in public
or private, to manifest his religion or belief irokghip, observance, practice and
teaching. No one shall be subject to coercion whiolld impair his freedom to
have a religion or belief of his choice.” It furth&tipulates (Article 2.1): “No one
shall be subject to discrimination by any Statastifation, group of persons, or
person on the grounds of religion or other belief.”

The Declaration on the Rights of Persons Belonging tafibnal or Ethnic,
Religious and Linguistic Minoritie€® also prohibits discrimination (Article 2.1):
“Persons belonging to national or ethnic, religi@msl linguistic minorities have
the right to enjoy their own culture, to professl gmactice their own religion, and
to use their own language, in private and in puylfiteely and without interference
or any form of discrimination.”

The International Labor Organization's Convention 11125 July 1958}
deals with theelimination of discrimination in employment and oapation.
Article 1.a prohibits “any distinction, exclusion preference made on the basis of
race, color, sex, religion, political opinion, ratal extraction or social origin,
which has the effect of nullifying or impairing eajity of opportunity or treatment
in employment or occupation.” On the other hansl,Atticle 2 specifies: “Any
distinction, exclusion or preference in respecagfarticular job based on the in-
herent requirements thereof shall not be deeméeé ttiscrimination.”

The ILO’s Convention 100on equality of pay(29 June 1951%, deals in Art-
icle 1.b with “equal remuneration for men and womerkers for work of equal

% Adopted 13 December 2006, entered into force 3 B8, ratified by 98 countries:
http://www.ohchr.org/EN/HRBodies/CRPD/Pages/ConierRightsPersonsWithDisabilities.aspx

7 Adopted 18 December 2006, entered into force 12008, ratified by 42 countries:
http://www2.ohchr.org/english/law/cmw.htm

% Proclaimed by the United Nations General AssembljN@vember 1981:
http://lwww?2.ohchr.org/english/law/religion.htm

% Adopted by the General Assembly18 December 1992:
http://www2.ohchr.org/english/law/minorities.htm

“° Entered into force 15 June 1960, ratified by 169ntdes (as of 23 February 2011):
http://www.ilo.org/ilolex/english/convdisp1.htm

“1 Entered into force 23 May 1953, ratified by 168 minigs (as of 23 April 2011):
http://www.ilo.org/ilolex/english/convdisp1.htm
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are being perniciously employed to foment raciairdd, xenophobia and
anti-Semitism.**

Further, this scourge tends to threaten democnadysacial cohesion:

“The current resurgence of racism, racial discriration, xenophobia and
related intolerance represents a major threat nolyao the rights of the
victims but also to the development of democradysarcial cohesion. This
threat has attained new and alarming heights in¢hatext of the current
global ‘war on terror’, as a result of intellectudégitimization of racist

and xenophobic ideas via public discourse, andttéeslation into public

policies by mainstream political parties of persjpezs that were formally
promoted by far-right political movement&§?

It is worth noting that the Special Rapporteur ftag means of giving effect
to this mandate: annual reports, thematic repartssion reports and “urgent ap-
peals”.

In his annual reports, the Special Rapporteur testified the main cause of
this scourge: “Discrimination, racism and xenopldty definition constitute a re-
jection of or a failure to recognize difference.the history of nation States, this
rejection has led to the development, through hHestbwritings and education, of
a national identity founded on a particular ethgiioup, race, culture or religion.
This ghetto-identity, over the longer term, hasivéa on the twin forces of
opposition to and demonization of others and thghtening of that identity.
Political domination has often been defended orgtioeinds of a deep-seated be-
lief in cultural superiority. Throughout historyis$ ideology has provided an intel-
lectual prop for all imperial ventures, especialigvery and colonizatiort*

It is not surprising that, to combat all forms atism, the Special Rapporteur
considers that “efforts to combat racism must imgadconomic, social and polit-
ical measures and relate to the question of idériit

Regarding the thematics reports, one should memigrarticular two reports
drafted by the Special RapporteBituation of Muslim and Arab peoples in
various parts of the worléndPolitical platforms which promote or incite racial
discrimination

3 Annual report of the Special Rapporteur to theiftird session of the Commission on Human
Rights E/CN.4/1997/71, 16 January 1997, § 139:
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G97/89/HDF/G9710189.pdf?OpenElement

0 Annual report of the Special Rapporteur to théfifession of the Human Rights Council
A/HRC/5/10, 25 May 2007, § 60:
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G07/1867DF/G0712678.pdf?OpenElement
All the reports of the Special Rapporteurs arelaliég on:
http://www2.ohchr.org/english/issues/racism/rapparannualHRC.htm

1 Annual report of the Special Rapporteur to sixtgtfsession of the Commission on Human Rjghts
E/CN.4/2004/18, 21 January 2004, § 5:
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G04/1647DF/G0410476.pdf?OpenElement

2 Annual report of the Special Rapporteur to theyssecond session of the Commission on Human
Rights E/CN.4/2006/16, 18 January 2006, § 62:
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G06/69EHDF/G0610269.pdf?OpenElement
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forms of racism, racial discrimination, any formdi$crimination against Blacks,
Arabs and Muslims, xenophobia, negrophobia, anttiem, and related
intolerance, as well as governmental measuresdmome them®*

Regularly renewed, this mandate was consideraldgdemed in 2008 by the
new Human Rights Council. The Special Rapporteuthiss how required “to
gather, request, receive and exchange informatimhc@mmunications with all
relevant sources, on all issues and alleged viwlatfalling within the purview of
his/her mandate, and to investigate and make cen@eommendations, to be im-
plemented at the national, regional and internatidevels, with a view to pre-
venting and eliminating all forms and manifestasiar racism, racial discrimina-
tion, xenophobia and related intoleran&g”.

Until now, three rapporteurs have held the mantfaterom their work, it is
evident that no country is free from discriminatidviorse, the situation at the out-
set has not only continued but has evolved:

“...racism and racial discrimination persist in varie regions of the world
both in their structural, economic and social foamd in the form of xeno-
phobia. Theories of racial inequality are raisinigetr head while at the
same time modern communication technologies, esdpethe Internet,

13V, Resolution 1993/2@ March 1993, adopted without a vote:
http://ap.ohchr.org/documents/E/CHR/resolutionsif-&-RES-1993-20.doc

%Y/, Resolution 1994/68 March 1994, § 4, adopted without a vote:
http://ap.ohchr.org/documents/E/CHR/resolutionsi-&-RES-1994-64.doc

7 Among these issues, one might mention the followiag(a) Incidents of contemporary forms of ra-
cism and racial discrimination against Africans aedple of African descent, Arabs, Asians and
people of Asian descent, migrants, refugees, asgkeRers, persons belonging to minorities and in-
digenous peoples, as well as other victims includélde Durban Declaration and Program of Action;
(b) Situations where the persistent denial of iitlligls belonging to different racial and ethnicugre
of their recognized human rights, as a result@ffaliscrimination, constitutes gross and systemat
violations of human rights; (c) The scourges of-8etnitism, Christianophobia, Islamophobia in
various parts of the world, and racist and violentvements based on racism and discriminatory ideas
directed at Arab, African, Christian, Jewish, Musind other communities; (d) Laws and policies
glorifying all historic injustices and fuelling ceamporary forms of racism, racial discrimination,
xenophobia and related intolerance and underpirthingersistent and chronic inequalities faced by
racial groups in various societies; (e) The phemamef xenophobia; (f) Best practices in the
elimination of all forms and manifestations of smj racial dissemination, xenophobia and related
intolerance; ... (k) The sharp increase in the remmobpolitical parties and movements, organization
and groups which adopt xenophobic platforms aniteithatred, taking into account the incompatibility
of democracy with racism; (I) The impact of somarger-terrorism measures on the rise of racism,
racial discrimination, xenophobia and related er@hce, including the practice of racial profilewgd
profiling on the basis of any grounds of discrintio= prohibited by international human rights law;
(m) Institutional racism and racial discriminatign) The efficiency of the measures taken by
Governments to remedy the situation of victimsagoism, racial discrimination, xenophobia and
related intolerance; (0) Impunity for acts of ratisacial discrimination, xenophobia and related
intolerance, and maximizing remedies for the vistimhthese violations.” Resolution 7/3Mandate of
the Special Rapporteur on contemporary forms aéracracial discrimination, xenophobia and
related intolerancen Report of the Human Rights Counélleneral Assembly Official Records, Sixty-
third session, Supplement.Nb3 (A/63/53), pp. 168-172:
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G08848/DF/G0814864.pdf?OpenElement

38 Maurice Glélé-Ahanhanzo (Benin), Doudou Diéne (gaf)eand Githu Muigai (Kenya).
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value refers to rates of remuneration establishigidowt discrimination based on
sex”.

The ILO's Convention 16%n indigenous and tribal people@7 June 198%)
stipulates in : “Indigenous and tribal peoples lskajoy the full measure of hu-
man rights and fundamental freedoms without hincieaor discrimination. The
provisions of the Convention shall be applied withdiscrimination to male and
female members of these peoples.” (art. 3.1)

For the UNESCQConvention against Discrimination in Educatid® “The
term “discrimination’ includes any distinction, ksion, limitation or preference
which, being based on race, color, sex, languadigion, political or other opin-
ion, national or social origin, economic conditionbirth, has the purpose or ef-
fect of nullifying or impairing equality of treatmein education and in particular:
(a) of depriving any person or group of personaaufess to education of any type
or at any level; (b) of limiting any person or gpoaf persons to education of an
inferior standard; (c) subject to the provisionsAdticle 2 of this Conventiofi, of
establishing or maintaining separate educationsiesys or institutions for per-
sons or groups of persons; or (d) of inflicting amy person or group of persons
conditions which are in-compatible with the dignitiyman” (Article 1.1).

The World Conference on Human Rightsrecalled governments’ obligations
“to develop and encourage respect for human rightsfundamental freedoms for
all, without distinction as to race, sex, languageeligion”.

While characterizing apartheid, genocide, slavemg Auman trafficking as
“crimes against humanity” (88 13, 14, 15), the deation of theworld Confer-
ence against Racism, Racial Discrimination, Xenogfia and Related Intoler-
ance® acknowledged that “racism, racial discriminatiorxenophobia and re-
lated intoleranceoccur on the grounds of race, color, descent tiomel or ethnic
origin and that victims can suffer multiple or aagmted forms of discrimination
based on other related grounds such as sex, laagtel@gion, political or other
opinion, social origin, property, birth or otheatsts” (§ 2). It also recognized that
“racism, racial discrimination, xenophobia and teth intolerance may be
aggravated by, inter alia, inequitable distributminwealth, marginalization and
social exclusion” (8 9). It further recognized tliablonialism has led to racism,
racial discrimination, xenophobia and related ietahce, and that Africans and

“2 Entered into force 5 September 1991, ratified bg@2ntries (as of 24 April 2011):
http://www.ilo.org/ilolex/english/convdisp1.htm

4 Adopted 14 December 1960, entered into force 22 18&p:
http://portal.unesco.org/en/ev.php-URL_ID=12949&URIO=DO_TOPIC&URL_SECTION=201.html

4 Article 2 does not consider discriminatory the kishment or maintenance of separate educational
systems or institutions for pupils of the two sexa@dor religious or linguistic reasons, nor are
private educational institutions “if the objecttbg institutions is not to secure the exclusioarof
group but to provide educational facilities in ddui to those provided by the public authoritids”.
this regard, v. the CETIM booklethe Right to Education

http://www.cetim.ch/en/publications_education.phpfentyear=&pid=

* Vienna Declaration and Program of ActioW/CONF.157/23, 12 June 1993, § 5 of the preamble:
http://www.unhchr.ch/huridocda/huridoca.nsf/(symkatonf.157.23.en

4 Adopted in Durban (South Africa) September 2001:
http://www.un.org/en/ga/durbanmeeting2011/pdf/DDRA_text.pdf
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people of African descent, and people of Asian éesand indigenous peoples
were victims of colonialism and continue to be vt of its consequences” (8
14). In the words of this declaration, “xenopholagainst non-nationals,
particularly migrants, refugees and asylum-seekewastitutes one of the main
sources of contemporary racism and that humansrigibtations against members
of such groups occur widely in the context of disénatory, xenophobic and
racist practices” (§ 16). And it affirmed, interiagl that “all peoples and
individuals constitute one human family, rich irvelisity. They have contributed
to the progress of civilizations and cultures tf@n the common heritage of
humanity. Preservation and promotion of tolerargeralism and respect for
diversity can produce more inclusive societiest)8

It is worth noting in this regard that tHeurban Review Conferenceeaf-
firmed that “all peoples and individuals constitaee human family, rich in di-
versity, and that all human beings are born frekerual in dignity” and strongly
rejected “any doctrine of racial superiority alowgh theories which attempt to
determine the existence of so-called distinct hunaaes™’

B. At the Regional Level

There are several regional treaties protecting Imurights, among which are
the African Charter on Human and Peoples' Righte European Convention on
Human Rightsthe European Social Charteand theAmerican Convention on Hu-
man Rightgv. also Chapter IV.B).

1. African Charter on Human and Peoples' RigHfspromotes and protects
human rights and freedoms on the African contink#atimplementation is over-
seen by the African Commission on Human and PeoRights and the African
Court on Human and Peoples' Rights (v. also Chaygts)).

Article 2 of theCharter stipulates: “Every individual shall be entitled ttoe
enjoyment of the rights and freedoms recognized guatanteed in the present
Charterwithout distinction of any kind such as race, ettmmgroup, color, sex,
language, religion, political or any other opinionpational and social origin,
fortune, birth or any statugemphasis added].”

Among other things, th€harter stipulates: “every individual shall be equal
before the law” and “equal protection of the lawkrticle 3); “the state shall en-
sure the elimination of every discrimination agaiwemen and children” (Article
18.3); and “the aged and the disabled shall alse ke right to special measures
of protection in keeping with their physical or mbneeds” (Article 18.4).

The African Charteralso affirms that “all peoples shall be equalytkBball en-
joy the same respect and shall have the same .ritjlutthing shall justify the

47 Outcome document of the Durban Review Conferebeneva, April 2009, §6:
http://www.un.org/durbanreview2009/pdf/Durban_Revieutcome_document_En.pdf

“¢ Adopted in 1981, entered into force 21 October 18&6fied by all the countries of the African
Union (53 in all): http://www.africa-union.org/oéfial_documents/treaties_%20conventions_
%20protocols/banjul%20charter.pdf
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CEDAW concluded that there had been violation ofiches 10.h2° 12!%0 and
16.1.é% of Conventiont*

3. Special Procedures of the Human Rights Council

The Human Rights Council (which superseded the Cigsion on Human
Rights in 2006) comprises 42 mandates, of whictar@3thematic and 9 based on
specific country situations, all called “speciabpedures™®® They cover both eco-
nomic, social and cultural rights (food, water, qukgte housing, health etc.) and
civil and political rights (torture, arbitrary deton, forced disappearances, sum-
mary and extrajudicial executions etc.). They c&o aleal with the rights of
groups considered vulnerable (women, indigenouplpepminorities etc}*

It goes without saying that all mandate holdense¢&l rapporteurs, independ-
ent experts and representatives of the United Natfecretary General) are ob-
liged to deal with the question of non-discrimioatiwithin the framework of their
respective mandates. In the context of this bopktetiew of its specific subject
and for reasons of space, we are concentratinpeomandate of the Special Rap-
porteur on Contemporary Forms of Racism, Raciatidignation, Xenophobia
and Related Intolerance.

Special Rapporteur on Contemporary Forms of RacRagial Discrimination,
Xenophobia and Related Intolerance

In 1993, the Commission on Human Rights createdrthredate of the Special
Rapporteur on Contemporary Forms of Racism, Raci@iscrimination,
Xenophobia and Related Intolerancé In 1994, the Commission requested the
Rapporteur “to examine according to his mandatedé@mts of contemporary

129 Article 10.h deals with “access to specific edumaai information to help to ensure the health and
well-being of families, including information andace on family planning”.

30 Article 12 reads as follows: “1. States Partiedishke all appropriate measures to eliminate dis-
crimination against women in the field of healthecen order to ensure, on a basis of equality of
men and women, access to health care servicesdinglthose related to family planning.

2. Notwithstanding the provisions of paragraph thig article, States Parties shall ensure to women
appropriate services in connection with pregnanogfinement and the post-natal period, granting
free services where necessary, as well as adequiaitton during pregnancy and lactation.”

13 According to Article 16-1, states parties commértiselves to “take all appropriate measures to
eliminate discrimination against women in all megtteelating to marriage and family relations and
in particular shall ensure, on a basis of equalithen and women... (e) The same rights to decide
freely and responsibly on the number and spacinigesf children and to have access to the
information, education and means to enable theexeecise these rights”.

132\/. CEDAWY/C/36/D/4/2004, 29 August 2006:
http://www2.ohchr.org/english/law/docs/Case4_206%.p

13 The following countries have been condemned byHiln@an Rights Council or are subject to “tech-
nical cooperation” with it: Burundi, Cambodia, Haisrael, Iran, Myanmar, North Korea, Somalia,
Sudan. A special rapporteur is named for the sitnaif each country (in theory, for one year, to be
renewed depending on the case, except for Iswakdt) presents a report to the Council. For further
information and regarding the special case of Iska€€ETIM, The Human Rights Council and Its
Mechanismshttp://www.cetim.ch/en/publications_cahiers.phpentyear=&pid=#council

3 |bid., as well as the website of the United Natibligh Commissioner for Human Rights:
http://www2.ohchr.org/english/bodies/chr/specialér.htm

49



families”. In view of this, the CEDAW recommenddtht the Indian government,
inter alia, “ urgently discharge its responsibility act with due diligence to
investigate all crimes including that of sexualleice perpetrated against women
and girls, to punish perpetrators and to provideqadte compensation without
further delay”. It also recommended that the gowemnt, “widen the definition of
rape in its Penal Code to reflect the realitiessexual abuse experienced by
women....Take immediate, effective and gender-§ipecieasures to rehabilitate
and compensate women victims of violence, includiegual violence, and their
families in Gujarat.” Further, the CEDAW recommeddihat the government
“consider developing, coordinating and establishindgruth and reconciliation
commission in Gujarat*®

In its concluding observations concerniSgudi Arabig the CEDAW ex-
pressed its concern, in particular, about tthe “general reservationomade upon
ratification of the Convention by the State partjich is drawn so widely that it
is contrary to the object and purpose of the Conventjemphasis addedf?’

Following the examination dfrance's report, “noting the evaluation by the
State party of the implementation of the Act ofM&rch 2004 banning the wear-
ing of ‘signs or dress through which pupils ostblysindicate which religion they
profess in public primary, middle and secondaryosts$i, the Committee never-
theless remains concerned that the ban shouldeadttb a denial of the right to
education of any girl and their inclusion into faltets of French society.”

Concerned by restrictive measures regarding faonilpn, which essentially
affect women, such as DNA testing, found to berdisioatory by the HALDE
(Haute autorité de lutte contre les discriminatiehpour I'égalité — High Author-
ity for the Struggle against Discrimination and fequality) and language profi-
ciency tests as well as tests relating to knowleafgihe values of the Republic,
the CEDAW requested that the government “to takectf’e measures to elimin-
ate all forms of discrimination against immigrarimen”.

The CEDAW further requested that the governmertetisify its efforts to en-
sure de facto equality for women in the labor marketake comprehensive meas-
ures in order to address all forms of violence rgtaivomen, including domestic
violence, ...take all appropriate measures to suppattforms of trafficking and
exploitation of prostitution of women and girfs®.

Regarding individual complaints, Ms Andrea Szigaf®om, of Hungarian na-
tionality, recurred to the CEDAW, declaring thaediad been forcibly sterilized
by hospital personnel in a hospital ttungary. In its August 2006 decision, the

2CEDAWI/C/IND/COI/SP.1, 22 October 2010, 88 12, 23,28 19, 27.a, 35.a, 37.a respectively:
http://www2.ohchr.org/english/bodies/cedaw/docsSIEEDAW-C-IND-CO--SP1.pdf

2" CEDAWI/C/SAUICO/2, 8 April 2008, § 9:
http://lwww?2.ohchr.org/english/bodies/cedaw/docs/@BIDC.SAU.CO.2_en.pdf

2 CEDAWI/C/FRA/CO/6, 8 April 2008, 8§ 20, 23, 27, 24,
http://www2.ohchr.org/english/bodies/cedaw/docsSIEDAW.C.FRA.CO.6.pdf
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domination of a people by another” (Article 19) ahdt “every individual shall
have the duty to respect and consider his fellomdsewithout discrimination,
and to maintain relations aimed at promoting, sadeding and reinforcing mutual
respect and tolerance” (Article 28).

2. The Convention for the Protection of Human Rights anduRdamental
Freedom$® usually called simply thé&uropean Convention on Human Rights
(ECHR), like other international instruments, prohibigdl forms of discrimina-
tion.

“The enjoyment of the rights and freedoms set famthihis Convention
shall be secured without discrimination on any grdwsuch as sex, race,
color, language, religion, political or other opim, national or social ori-
gin, association with a national minority, propertyirth or other status.”
(Article 14)

It should be noted, however, that though Articleglidrantees equality in the
enjoyment of rights and freedoms recognized inBG#IR there is no guaranteed
right to equality in and of itself. The Europeanu@mf Human Rights thus cannot
rule on a discrimination case unless it is basedtigation of rights protected by
the ECHR Further, when it is called upon to rule on a aiimin of Article 14, the
Court always links this review to a substantialrgnéee by thé&eCHR.It system-
atically recalls in its rulings the linking characof Article 14 that makes it inop-
erable when it is invoked autonomously. Howeveg, @ourt affirms that the ab-
sence of violation of a substantial right of tBenventiondoes not constitute an
obstacle to reviewing allegations based on norrdiscation. It should also be
noted that the rights and freedoms recognized &¥EHR cover vast areas such
as the right to life, the right to respect of ongrivate and family life, the freedom
of thought, of conscience and of religitn.

Article 1 of Protocol 12of the ECHR® enshrined this right by enunciating a
general prohibition against discrimination:

“1. The enjoyment of any right set forth by law Iste secured without
discrimination on any ground such as sex, racegpigdanguage, religion,
political or other opinion, national or social oriig, association with a na-
tional minority, property, birth or other status.

“2. No one shall be discriminated against by anylpiauthority on any
ground such as those mentioned in paragraph 1.”

The provisions of Article 1 are given in generahis. In this way, they confer
upon it a much broader scope than Article 14 off@#R They cover the enjoy-

49 Adopted 4 November 1950, entered into force 3 $eipee 1953, ratified by all 47 members states
of the Council of Europe: http://conventions.coetiaaty/en/Treaties/Html/005.htm

% V. Handbook on European Non-Discrimination Law
http://www.echr.coe.int/ECHR/EN/Header/Case-LawkSksv+analysis/Handbook+on+non-
discrimination/

1 Adopted on 4 November 2000, entered into force il 005, ratified by 18 of the Council of
Europe’s member states 47.
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ment of every right provided for by law and notyomhose guaranteed by the
ECHR unlike Article 14. The commentary of Article 3garding the relationship
between th&CHRand theProtocolindicates that Article 1 of therotocol covers
the provisions contained in Article 14 of tBfCHR Also, as an additional pro-
tocol, it cannot suppress, modify nor deprive déefthe provisions of Article 14,
which continue to apply between parties to thegmeprotocol. Further, as stipu-
lated in the commentaries of tReotocol “the additional scope of protection un-
der Article 1 concerns cases where a person isigis@ted against:

i. in the enjoyment of any right specifically gratt® an individual under
national law;

ii. ii. in the enjoyment of a right which may be énfed from a clear obliga-
tion of a public authority under national law, thet where a public au-
thority is under an obligation under national lanbthave in a particular
manner;

ii. iii. by a public authority in the exercise ofsdretionary power (for ex-
ample, granting certain subsidies);

iv. iv. by any other act or omission by a publicharity (for example, the
behavior of law enforcement officers when contngjla riot).”*?

3. The European Social Chartéf guarantees certain social and economic

rights (work place relations and social protectifor, the most part). Article E
states that all the rights recognized in @fearter must be implemented “without
discrimination on any ground such as race, cokx, knguage, religion, political
or other opinion, national extraction or socialgori health, association with a na-
tional minority, birth or other status”.

Moreover, the principle of non-discrimination ispéigitly mentioned in the
following articles of theCharter. “the right to just conditions of work” (Article)2
“the right to a fair remuneration” (Article 4); “¢hright of employed women to
protection of maternity” (Article 8); “the right gfersons with disabilities to inde-
pendence, social integration and participatiorhim life of the community” (Art-
icle 15); “the right of children and young persdossocial, legal and economic
protection” (Article 17); “the right of migrant wkers and their families to protec-
tion and assistance” (Article 19); “the right touedjopportunities and equal treat-
ment in matters of employment and occupation withdigscrimination on the
grounds of sex” (Article 20); “the right of elderjyersons to social protection”
(Article 23); “the right of workers with family resnsibilities to equal opportunit-
ies and equal treatment” (Article 27).

4. TheAmerican Convention on Human Rightsprohibits all discrimination:
“The States Parties to this Convention undertakeregpect the rights and

%2 V. Protocol No. 12 to the Convention for the Protectis Human Rights and Fundamental
Freedoms, Explanatory Reppf 22: http://conventions.coe.int/Treaty/en/Regttml/177.htm

% Adopted in 1961 by the Council of Europe and revise1996. The new charter, called fRevised
European Social Charteentered into force in 1999 and has progressnegiiaced the initial treaty.
V. http://conventions.coe.int/Treaty/en/TreatiesAL 63.htm
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discrimination brought before its domestic courte @romptly addressed
and implemented.

“The Committee reiterates that the Citizenship &mry into Israel Law
(Temporary provision) should be revoked and that $tate party should
review its policy with a view to facilitating famiteunifications for all cit-
izens and permanent residents without discrimimatio

“The Committee reiterates that the State party #haease its practice of
collective punitive home and property demolitiohke State party should
also review its housing policy and issuance of tranSon permits with a
view to implementing the principle of non-discriation regarding minor-
ities, in particular Palestinians, and to increagironstruction on a legal
basis for minorities of the West Bank and East sllam. It should also
ensure that municipal planning systems are notridiseatory.

“The State party should increase its efforts totpod the rights of religious
minorities and ensure equal and non-discriminatagcess to places of
worship. Furthermore, the State party should purigsi@lan also to include
holy sites of religious minorities in its list*

The Committee on the Elimination of Discriminatiagainst Women

The states parties to ti@onvention the Elimination of All Forms of Discrim-
ination against Womé#® must regularly present a report to themmittee on the
Elimination of Discrimination against Women (CEDAWgoncerning measures
that they have adopted for its implementation. Aftee entry into force of the
Convention the first report is due within one year, therepart every four years,
minimum, or as often as the Committee requestsqlari.8).

By virtue of the optional protocol to th@onvention the CEDAW examines
both individual and collective complaints brouglefdre it alleging violations of
the provisions of th€onvention It can conduct investigations on the territoryaof
state party to the protocol in case of “serioust &systematic” violations of the
rights enshrined in th€onvention(Article 8). It should be noted that the protocol
does not admit of any reservations (Article 17).

Regarding the examination of states parties’ repaitiring the examination of
the second and third periodic reportsioflia (November 2010), the CEDAW,
concentrating in particular on the intercommuniiglence of 2002 in Gujarat, de-
plored, inter alia, “the lack of due diligence demswated by the State party in
promptly investigating the case of violence, inahgdsexual violence against wo-
men, ...the lack of adequate measures to protect wowetims/witnesses
throughout the judicial process, ...the narrow d&bni of rape in the current Pen-
al Code, ...that gender-specific measures have rest tadken by the State party to
rehabilitate and compensate women victims of théa@t massacre and their

24|bid., 88 5, 6, 15, 17, 20.
1% Adopted 10 December 1999 by the General Assemdiified by 102 member states as of 28 March
2011: http://mww2.ohchr.org/english/law/cedaw.htm
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In its concluding observations on tRdilippines the Committee recommen-
ded that the government “ensure effective enforecenoé the above legislation
and ensure that indigenous peoples’ land and resaights enjoy adequate pro-
tection in relation to mining and other competirgage, and that the capacity of
the National Commission on Indigenous Peopleséngthened. Positive measure
should be expanded to include land rights issuRstarding discrimination based
on sexual orientation, the Committee requestedjtivernment to “strengthen hu-
man rights education to forestall manifestationsntédlerance and de facto dis-
crimination”

In its concluding observations @hili, the Committee expressed its concern,
inter alia, about: the persistence of legislativ@vjsions on the family that are dis-
criminatory toward women for the administrationtioéir property; discrimination
toward certain persons because of their sexuahtatien; discrimination against
women in employment, particularly in the privatetse; the non-recognition of
the status of conscientious objector to militanwsee. The Committee recommen-
ded that the government “expedite the adoptiomgiklation recognizing the right
of conscientious objection to military service .. agantee equal rights to all indi-
viduals ... hasten the adoption by the Senate otheepealing the joint property
marital regime and replacing it with a communitpmperty regime ... redouble its
efforts to combat discrimination against women mpéyment, through such
measures as reversing the burden of proof in digcation cases to favor women
employees, so that employers must explain why wohwd positions of lower
rank, have lesser responsibilities and earn loveayes >

Regardinglsrael, the Committee reaffirmed that th€CPR “is applicable in
respect of acts done by a State in exercise @iritsdiction outside its own territ-
ory. Furthermore, the applicability of the reginfardernational humanitarian law
does not preclude accountability of States padieter article 2, paragraph 1, of
the Covenant for the actions of their authoritieagents outside their own territ-
ories, including in occupied territorie¥® In the light of this reaffirmation, the
Committee made the following recommendations tosthée of Israel concerning
non-discrimination.

“The State party should ensure the full applicatafrthe Covenant in Israel
as well as in the occupied territories, includinget West Bank, East
Jerusalem, the Gaza Strip and the occupied SyrialarGHeights. In ac-
cordance with the Committee’s general comment No.tl# State party
should ensure that all persons under its jurisdictand effective control are
afforded the full enjoyment of the rights enshriirethe Covenant.

“The State party should amend its Basic Laws aretrotegislation to in-
clude the principle of non-discrimination and eresuthat allegations of

21CCPR/CO/79/PHL, 1 December 2003, §§ 16, 18:
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CCPR.C®ODPHL.En?Opendocument

22CCPR/C/CHL/COI5, 18 May 2007, 88 13, 16, 17, 18:
http://www2.ohchr.org/english/bodies/hrc/docs/Adenocs/CCPR.C.CHL.CO.5.pdf

1B CCPR/C/ISR/CO/3, 3 September 2010, § 5:
http://www.ccprcentre.org/doc/HRC/Israel/CCPR.C.ISR.3_en.pdf
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freedoms recognized herein and to ensure to aflopersubject to their jurisdic-
tion the free and full exercise of those rights fe@domswithout any discrim-
ination for reasons of race, color, sex, languageeligion, political or other
opinion, national or social origin, economic statusbirth, or any other social
condition [emphasis added]” (Article 1.1).

Equality and equal protection by the law are mewibin Article 24, and the
equality of the rights of spouses is also mentigiredrticle 17.

% Adopted 22 November 1969, entered into force er81&ified by 25 of the 34 member states of
the Organization of American States, with the niet@xception of the United States, which
nonetheless signed it in 1977:
http://www.cidh.oas.org/Basicos/English/Basic3.Aican%20Convention.htm
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proceedings before the national tribunals”. In vigithese requests of the victim,
“The Committee considers the dialogue ongoifg”.

In another case, Nikolaus Furst Bleucher von Watilsta dual national
(United Kingdom and Czech Republic), claimed tothe victim of violations,
committed by theCzech Republicof the rights enshrined in Articles 2.1, 2.3, 14
and 26 of thdCCPR The plaintiff claimed that law No 229/1991, ematby the
Czech government “to redress former land confisaatthat had occurred with re-
gard to agricultural properties in the period betwd948 and 1989", was discrim-
inatory and did not allow him to recover his prdpehat he had inherited from a
relative. In its decision of 27 July 2010, the HunRights Committee noted that
the introduction into the law in question of a patlity criterion as a necessary
condition for obtaining restitution of property dmeated by the authorities estab-
lished an arbitrary and thus discriminatory digiime among individuals who
were all victims of previous confiscations and ditnted a violation of Article 26
of the Covenant This was all the more so in that in the presaseche plaintiff
effectively satisfied the criterion of nationaliyd that the restitution was refused
on the grounds that the original owner should halse fulfilled this condition. In
the light of these considerations, the Committéedrthat “the State party is under
an obligation to provide the author with an effeetremedy, including appropriate
compensation if the properties cannot be returniddlso requested “the State
party is under an obligation to provide the authith an effective remedy, includ-
ing appropriate compensation if the properties otube returned”. Further, it re-
guested that “the State party should review itgslation to ensure that all persons
enjoy both equality before the law and equal ptiacf the law"®

Regarding the recommendations of the Human Rigbtar@iittee upon exam-
ination of the reports of states parties, heresaveral examples.

In its concluding observations @roatia, the Committee declared itself “con-
cerned at the lack of a comprehensive law prohipitliscrimination in private-
sector areas such as employment and housing’cdtrmended: “The State party
should ensure that all members of ethnic, religiang linguistic minorities enjoy
effective protection against discrimination and ade to enjoy their own culture
and use their own language, in accordance withlar®7 of the Covenarit®®

RegardingEgypt, the Committee, concerned by the numerous discatitns
to which women are subjected (renunciation of igltrto a financial support in
case of divorce by unilateral repudiation, exclosimm positions of responsibil-
ity, genital mutilation etc.), recommended that Egy'do away with all
discrimination between men and women in its dordsgislation”*?°

7 Report of the Human Rights Committeneral Assembly Official Records, Sixty-fifth siem
Supplement N 40 (A/65/40), pp. 154-156: http://www.bayefskyrdgeneral/a_65_40_ 2010.pdf
8 Nikolaus Furst Bliicher von Wabhlstatt v. Czech RépuBommunication N 1491/2006, U.N. Doc.

CCPR/C/99/D/1491/2006 (201§ 2.3, 12:
http://www1.umn.edu/humanrts/undocs/1491-2006.html
M9 CCPR/CO/71/HRYV, 30 April 2001, 8§ 19, 22:
http://www.unhchr.ch/tbs/doc.nsf/0/7c3306a53f34&#356a2a0036d955?0Opendocument
2 CCPR/CO/76/EGY, 28 November 2002, §8 7 to 11:
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/ CCPR.COEGY .En?Opendocument
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The full authority of the Committee extends alsoth@ second optional
protocol of theCovenanton the abolition of the death penalty, for thosantries
that have ratified it.

It should be noted that Article 41 of theCPRalso confers upon the Commit-
tee the power to examine intergovernmental comgain

As already mentioned, the Committee adopts, inftiien of general com-
ments, its interpretations of the content of thevmion of thelCCPR (v. also
Chapters I.A and Ill). For example, in @&eneral Comment N15 on the posi-
tion of aliens under the Covenant® the Committee stated: “The general rule is
that each one of the rights of the Covenant musgjaeanteed without discrimina-
tion between citizens and aliens. Aliens receielibnefit of the general require-
ment of non-discrimination in respect of the righteranteed in the Covenant, as
provided for in article 2 thereof(g 2)

Here are several cases of individual complaints.

In Lecraft v.Spain, the plaintiff claimed to be a victim of racialdrimination
because she had been subjected to an identificatienk in a railroad station,
solely on the basis of her color. The Committeeeddt violation of Article 26,
read jointly with Article 2.3, building on the follving considerations “The Com-
mittee considers that identity checks carried outgublic security or crime pre-
vention purposes in general, or to control illegmaiigration, serve a legitimate
purpose. However, when the authorities carry ochshecks, the physical or eth-
nic characteristics of the persons subjected theshbuld not by themselves be
deemed indicative of their possible illegal preseirt the country. Nor should
they be carried out in such a way as to target pehgons with specific physical
or ethnic characteristics. To act otherwise would only negatively affect the
dignity of the persons concerned, but would alsatrioute to the spread of xeno-
phobic attitudes in the public at large and would counter to an effective policy
aimed at combating racial discriminatiof®”

On 11 November 2009, the foreign minister and o8pnish officials of high
rank met with Ms Lecraft and apologized to hertfoe acts she had been subjec-
ted to. On 15 January 2010, the Vice-Minister &f bhterior in charge of security
met with Ms Lecraft and presented her with the temtand oral apology of his
ministry. He also explained the measures takerhbyntinistry to make sure that
police officials would not commit such acts of mdailiscrimination. On 23 April
2010, in her comments addressed to the Human R{gbtsmittee, Ms Lecraft
stated that, while she appreciated the limitecoadi@ken by Spain, they were “in-
sufficient”. She requested, in substance, thaSienish government make public
its apology, provide “detailed suggestions on stifyas may be implemented to
prevent repetition”, and “requested 30,000 eurmgsrforal and psychological in-
jury and a further 30,000 euros towards the legats she incurred in the

15 Adopted at its twenty-seventh session on 11 A@8et
http://www2.ohchr.org/english/bodies/hrc/commertta.h

e Case N. 1493/2006\illiams Lecraft v. Spajnin Report of the Human Rights Committ€eneral
Assembly Official Records, Sixty-fourth sessionpfglement N. 40 (A/64/40), § 198:
http://www.ccprcentre.org/doc/ICCPR/AR/A_64_40(V@0t)_Eng.pdf
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[ll. OBLIGATIONS OF GOVERNMENTS

Generally, the international human rights instruteempose upon the ratify-
ing states three types of obligatiomespect protect and fulfii human rights. In
our earlier booklets, we mentioned the scope aacttimtent of these obligations
in regard to several economic, social and culttighits®. Given the transversal
and non-derogable character of the right to nooruiignation, it is appropriate
here to discuss the nature of governments’ obbgatin this area. These are the
obligation to takdegislative administrativeand judicial measures as well as all
other “adequate measurésequired to honor their commitments.

A. Legislative and Administrative Measures

When a government ratifies an international humgints convention, the first
thing it must do is bring its legislation in lingtiv the convention, for, according
to theVienna Convention on the Law of Treaties (1969atifying state “may not
invoke the provisions of its internal law as jusation for its failure to perform a
treaty”. (Article 27)

A government cannot issue reservations to the tglmon-discrimination, for
the right to non-discrimination is a non-derogatidt. Such reservations are thus
“incompatible™® with the objects and purposes of the internatitmahan rights
instruments already mentioned (v. Chapters |, II).

Governments are obliged to “respect” and to “guehall human rights of
all persons on their territory and under theirgdictior?”. Thus, not only nationals
but also non-nationals are concerfiett is the same for persons who are not on
the national territory of a country but who are enis jurisdiction (military occu-
pation, trusteeship or protectorate territory, peleeping operations etc.).

Although thelnternational Covenant on Civil and Political Rightormally
prohibits “any propaganda for war” and “any advagcat national, racial or reli-
gious hatred”, which it characterizes as “incitetr@ndiscrimination, hostility or
violence” (Article 20), the international human htg instruments in general and
the International Convention on the Elimination of &Abrms of Racial Discrim-
ination and theConvention on the Elimination of All Forms of Disgination
against Womein particular constitute veritable road maps fayse governments
that wish to prevent all forms of discrimination the implementation of all

% V. The Right to Foodlhe Right to HealtiThe Right to Housing'he Right to WorkThe Right to
EducationandThe Right of Peoples to Self-Determination
http://www.cetim.ch/en/publications_brochures.php

% Human Rights Committe&eneral Comment™\81,8 5.

* Ibid., § 10.

% Nonetheless, Article 25 of tHECPRIimits certain political rights to “citizens”, i.¢o nationals.
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human rights (civil, economic, political, socialdacultural rights) and all forms of
discrimination based on sex.

As already emphasized, the right to non-discriniimamust be linked to the
principle of equality and equal protection undex éw. In this regard, the Human
Rights Committee has pointed out that “when letjafais adopted by a State
party, it must comply with the requirement of ddi@6 [of thelCCPR that its
content should not be discriminatoryy”.

Of course, governments’ obligations are not limitednot violating” human
rights; rather, governments must undertake to hiaese rights respected by third
parties, international institutions as well as maail and transnational business en-
terprises. For example, tli@nvention on the Elimination of All Forms of Racia
Discrimination against Womenequires that governments “take all appropriate
measures to eliminate discrimination against wolngany person, organization
or enterpriselemphasis added]” (Article 28)

Thus, in addition to “abstaining from any discrieiory actions”, govern-
ments must “adopt specific legislation that pratsilaliscrimination in the field of
economic, social and cultural rights”In this regard, the Committee on Econom-
ic, Social and Cultural Rights considers, for exemghat special measures in fa-
vor of handicapped persons “to reduce structursddiiantages... should not be
considered discriminator§{”Z The Convention on the Elimination of All Forms of
Racial Discrimination against Womedoes not consider as “discriminatory” any
“temporary special measures aimed at acceleratngato equality between men
and women” (Article 41).

B. Judicial Measures

By virtue of international human rights law, in erdto implement human
rights, governments mustyithout discrimination accord means of redress to
every person under their jurisdicti&hThus, the competent authorities of any giv-
en country are obliged to undertake investigatiohsall allegations of human
rights violations. Should such allegations be barag the governments must take
measures including “appropriate compensation” iftéiin, rehabilitation, meas-
ures of satisfaction, etc.) and “guarantees of mepetition” (for exemple changes

% Human Rights Committe&eneral Comment 1§ 12:
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/3888b0B&01c9c12563ed004b8d0e?Opendocument

& Article 2.1.d of thdnternational Convention on the Elimination of Atbrms of Racial Discrimina-
tion imposes a similar obligation upon governments. Ailman Rights Committee and the Com-
mittee on Economic, Social and Cultural Rights hadepted positions along these lines (v. inter
alia Human Rights Committe&eneral Comment 3%, 8 [http://www.unhchr.ch/tbs/doc.nsf/
(Symbol)/CCPR.C.21.Rev.1.Add.13.En?OpendocumertjGommittee on Economic, Social and
Cultural RightsGeneral Comment 1488 35, 39, 51.

& Committee on Economic, Social and Cultural Rigisperal Comment 2 36:
http://www2.ohchr.org/english/bodies/cescr/docs/E205C.20.doc

2 Committee on Economic, Social and Cultural Rig@speral Comment B, December 1994, 88 9, 18:
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/4b0c448a8f72¢c12563ed0054f17d?Opendocument

% V. inter alia theUniversal Declaration of Human Rightarticle 8; thel CCPR Article 2.3;
International Convention on the Elimination of Abrms of Racial DiscriminatigmArticle 6.
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In its concluding observations regardidgpal the Committee, noting with
concern that “in spite of the provisions in theehirn Constitution prohibiting
caste-based discrimination, such discriminationsiges with impunity”, recom-
mended, inter alia, “a thorough review of natiolaaés be undertaken with a view
to identifying and rectifying all provisions thairekctly or indirectly permit dis-
crimination on the basis of caste and multiple ritisimation of women from cer-
tain groups™

In its concluding observations fienya the Committee, “concerned about the
exemption of Export Processing Zones from the appibn of the Employment
Act and the Occupational Health and Safety Acttoramended that the state
party “review its incentive regime for Export Prgsgng Zones, remove their ex-
emption from Kenyan labor legislation, including tBmployment Act , the Occu-
pational Health and Safety Act and minimum wageul&tipns, strictly enforce
labor standards and further increase the numbdakafr inspections, promote
training and promotion opportunities for workerasere trade union freedom and
combat sexual harassment and racial discriminaitiothe Export Processing
Zones"?

The Human Rights Committee

Oversight of compliance with tHaternational Covenant on Civil and Politic-
al Rights (ICCPR ) is assured by theluman Rights Committee (CCPR)which
comprises 18 independent experts. It meets threestia year (twice in Geneva
and once in New York) for three weeks each tie.

All states parties are required to submit periagdjgorts to the Committee re-
garding how they are implementing tB®venant The government must submit
an initial report one year after ratification oetovenantthen every time the
Committee requests one (usually every four yedits. Committee examines each
report and makes known its concerns to the govemhimeguestion in the form of
“concluding observations”.

The Committee is authorized to receive and exammomaplaints against a gov-
ernment from individuals if the government in gimsthas ratified the optional
protocol to thelCCPR Over 100 countries have recognized the authofitthe
Committee to receive and deal with communicatigosfindividuals (or groups)
which consider themselves victims of violationstleé rights guaranteed in the
ICCPR An individual (or group of individuals) may sulina communication of
this sort only after having exhausted all the ddines/enues of redress.

HMOE/C.12/1/Add.53, 1 December 2000, §§ 11, 12:
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/E.C.12dd.53.En?Opendocument

HLE/C.12/NPL/CO/2, 16 January 2008, 88 13 et 32:
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G08/48/HDF/G0840148.pdf?OpenElement

H2Cf, E/C.12/KEN/CO/1, 1 December 2008, § 17:
http://www2.ohchr.org/english/bodies/cescr/cescis#i

13For details, v. http://www2.ohchr.org/english/badiec/index.htm

4 This is a general principle applied to all inteioaal instances. This principle can be derogated,
depending upon the case, if a country’s judiciarggemed unable to deal with the matter.
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its General Comment N20 on the right to non-discrimination, the Committee

recalled:
“Discrimination undermines the fulfillment of ecane, social and cultur-
al rights for a significant proportion of the wottdpopulation. Economic
growth has not, in itself, led to sustainable depetent, and individuals
and groups of individuals continue to face sociorgenic inequality, often
because of entrenched historical and contemporarn$ of discrimina-
tion.” (8 1)

The Committee emphasizes moreover that non-distaitioin and equality,
fundamental aspects of international human rights are indispensable to the ex-
ercise of and the enjoyment of economic, social artliral rights in conformity
with Article 2.2 of thd CESCR

Concerning the economic and social situation, tben@ittee recalls further:

“Individuals and groups of individuals must not betlatrarily treated on
account of belonging to a certain economic or sdcigroup or strata
within society[emphasis added]. ... A person’s social and ecdnaitu-
ation when living in poverty or being homeless mesult in pervasive dis-
crimination, stigmatization and negative stereatgpwhich can lead to the
refusal of, or unequal access to, the same quefitgducation and health
care as others, as well as the denial of or unecaedess to public
places.™%

Regarding the recommendations of the Committe@vidfig the examination
of the reports of the states parties, here araaksramples.

In its recommendations tAustralia (adopted 12 June 2009), the Committee
on Economic, Social and Cultural Rights, noting tha anti-discrimination legis-
lation of this country did not furnish complete faction against all forms of dis-
crimination in all the areas linked to the rightentioned in theConvention(Art-
icle 2.2), recommended that the government “ereaéral legislation to compre-
hensively protect the rights to equality and nosedmination on all the prohib-
ited grounds.” It further requested that the gowent “take immediate steps to
improve the health situation of indigenous peopieparticular women and chil-
dren, including by implementing a human rights feavork that ensures access to
the social determinants of health such as housiafg, drinking water, electricity
and effective sanitation systent§®.

In its concluding observations concerniRgrtugal, the Committee deplored
“intolerance and discrimination with regard to Rop®ople, refugees and immig-
rants... that foreign workers cannot enroll in #oeational guidance and training
courses to which Portuguese workers are entitlécHlso deplored “the persist-
ence of discrimination against women in the fiafl&@mployment and equality of
wages and opportunity with meH?

%8 General Comment™20, E/C.12/GC/20, § 35, 2 July 2009.
19E/C.12/AUS/CO/4, 12 June 2009, §8 14 et 28:
http://www.bayefsky.com/pdf/australia_t4 cescr_4g.p
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in relevant laws and practices as well as bringmgustice the perpetrators of
human rights violations.

The failure to bring to justice perpetrators of lmmrights violations is con-
sidered a breach on the part of the governmertténobservance of its commit-
ments in these areas. In this regard, the Humaht®iQommittee has stated that
“no official status

justifies persons who may be accused of respoitgifidr such violations be-
ing held immune from legal responsibilit§?".

In another vein, according to the Committee on Beoain, Social and Cultural
Rights, a “State party in which any significant rhen of individuals is deprived
of essential foodstuffs, of essential primary Healire, of basic shelter and hous-
ing, or of the most basic forms of education ismprfacie failing to discharge its
obligations under the Covenarit'The Committee further has affirmed that “guar-
antees of equality and non-discrimination shouldnberpreted, to the greatest ex-
tent possible, in ways which facilitate the fulbpction of economic, social and
cultural rights”®’

C. International Cooperation

As we has already noted in earlier booKfetsternational cooperation and as-
sistance are enshrined in tGharter of the United NationfArticles 55, 56), the
International Covenant on Economic, Social and @nalt Rights(Article 2.1) and
in the Declaration on the Right to DevelopmédAtrticles 3 and 4 in particular). By
virtue of these instruments, governments withowet iteans or unable to honor
their human rights commitments to their populatioas appeal for support from
other countries, for all countries are requiredlectively and individually, to real-
ize these rights. This support should not be lichii@ financial matters but must
include all sorts of cooperation: exchanges of agpees, cultural exchanges,
training etc. The international organizations ama Wnited Nations agencies must,
in their respective areas of competence, make ibotitins for the effective im-
plementation of all human rights.

As emphasized above, while governments are obtigedoperate on the legal
level, for example, to extradite perpetrators afbu rights violations in the fight
against impunity, they also have the obligation:

“not to extradite, deport, expel or otherwise reracw person from their
territory, where there are substantial grounds Falieving that there is a
real risk of irreparable harm, such as that contdaigd by articles 6 and 7

% Human Rights Committe&eneral Comment 38 16:
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/ CCPR.CR¥v.1.Add.13.En?Opendocument

¢ lbid., § 18.

% Committee on Economic, Social and Cultural Rigisperal Comment, & 10.

5 Committee on Economic, Social and Cultural Rigitsperal Comment, % 15:
http://www2.ohchr.org/english/bodies/cescr/comméribs

% V. inter aliaThe Right to EducatioandThe Right to Development
http://www.cetim.ch/en/publications_education.php
http://www.cetim.ch/en/publications_ddevelep.php
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of the Covenant, either in the country to whichogal is to be effected or
in any country to which the person may subsequéetihemoved

It should be noted, moreover, that internationalpeation should be based on
the principle of sovereign equality of stat€&hérter of the United Nation#\rticle
2.1) and the right of all peoples to determinertpelitical status in order to freely
assure their economic, social and cultural devetgniCommon Article 1.1 of
the two international human rights covenadtg)ccording to such a principle, all
discrimination among countries should be prohibited

% Human Rights Committe&eneral Comment 38 12:
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CCPR.CR¥v.1.Add.13.En?Opendocument

0 V. in this regardrhe Right of Peoples to Self-DeterminafiGETIM:
http://www.cetim.ch/en/publications_autodetermioatphp
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Turkey, inter alia, “take steps to prevent and combath sattitudes, including
through information campaigns and education ofgieeral public. Furthermore,
in the light of its general recommendation No. 1995) on article 3 of the Con-
vention, the Committee encourages the State pamyonitor all tendencies which
may give rise to racial or ethnic de facto segiegaf®

Concerned by the enforcement of anti-terrorist 18314 mainly with re-
gard to the members of the Mapuche in Chile, becafigvents that took place in
the context of social demands and in relation with defense of their rights over
their ancestral lands, the CERD recommended tlatCthilean government “(a)
reform the Counter-Terrorism Act (No. 18.314) ts@e that it is applied only to
terrorist offences that deserve to be treated els; gb) ensure that the Counter-
Terrorism Act is not applied to members of the Mapicommunity for acts of
protest or social demands; and (c) put into pradfi®e recommendations made in
this regard by the Human Rights Committee in 200d by the special rappor-
teurs on the situation of human rights and fundaatenreedoms of indigenous
people, following their visits to Chile in 2003 aR@09. The Committee draws the
State party’s attention to its general recommenddtio. 31 (2005) on the preven-
tion of racial discrimination in the administratiamd functioning of the criminal
justice system (sect. B, para. 5 (&))"

The Committee on Economic, Social and Cultural Righ

The Committee on Economic, Social and Cultural RightS8ESCR)is entrus-
ted with overseeing compliance with th#ernational Covenant on Economic,
Social and Cultural Right§ICESCR. Comprising 18 independent experts, it
meets twice a year in Geneva for three weeks éaeht?®

All states parties are required to submit to theSCR an initial report within
two years of having ratified the CESCR, then a repeery five years. The Com-
mittee examines each report and makes known iterascand recommendations
to the state party in the form of “concluding olsgions”.

An optional protocol to thecCESCRwas adopted 10 December 2008. It allows
recourse to the Committee (individually or colleety) for violations of econom-
ic, social and cultural rights. Although, to datejas been signed by 35 countries,
it has been ratified by only thrfé® whereas ten are required for it to enter into
force.

The Committee also adopts “general comméfitai which it clarifies its in-
terpretation of the provisions of theESCR(v. also Chapter I.B). For example, in

13 CERD/C/TUR/CO/3, § 13, 24 March 2009,
http://daccess-ods.un.org/TMP/8839336.63368225.html

14CERD/C/CHL/CO/15-18, § 15, 7 September 2009,
http://daccess-ods.un.org/TMP/3589543.40219498.html

15V, http://mww2.ohchr.org/english/bodies/cescr

6 Ecuador, Mongolia and Spain, as of 18 March 2011.

97 Between 1989 and 2009, the Committee adopted Ztaj@wmments, to deal with, inter alia, the nature
of state parties' obligations (N° 3), the righatfequate housing (Nt and 7); the situation of handicapped
persons (RI5); economic, social and cultural rights of thedai\’ 6); the right to education (NL1 and
13); the right to food (N12), the right to health (NL4); the right to water (NL5).
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The CERD can adopt “preventive measures” undeeatty warning proced-
ure. Since 1993, it has examined a great numbeas#s and adopted decisions on
serious, wide-scale, repeated and persistent ra@alimination presenting at
times the characteristics of genocide, notably atextreme violence such as the
bombing of villages, the use of chemical weapord land mines, extrajudicial
killings, rape and torture committed against mitiesi and indigenous peoples.
The CERD has adopted decisions concerning, intar lakge-scale internal dis-
placement and the flow of refugees relative toalagdiscrimination and has con-
sidered cases of encroachment on indigenous péopbesmunity lands, in
particular the exploitation of natural resourced &me building of infrastructure
that threatens to cause irreparable damage td #ifshindigenous peoples. Other
decisions of the Committee have dealt with mountiagred, violence and racial
discrimination as reflected in economic and saaidicators, inter-ethnic tensions,
racist propaganda and calls to racial intoleranseyell as the absence of a suffi-
cient legislative framework to define and crimigali all forms of racial
discrimination!®*

Regarding the review of the states parties’ reptwse are several illustrative
examples.

Concerned by, inter alia, “the limited enjoymentpalitical, economic, social
and cultural rights by, inter alios, Arab, Azer@lBchi, Kurdish communities and
some communities of non—citizens” iran, whereas the country was enjoying
economic growth, the CERD requested the governnritake the necessary
steps to achieve effective protection from discniaion against, inter alios, Arab,
Azeri, Balochi and Kurdish communities and some camities of non—citizens,
in view of general recommendation No. 30 (2004 )dtrimination against non-
citizens, in various domains, in particular, emphant, housing, health, education
and freedom of expression and religid?”.

Concerned by allegations of the persistence ofiladsthavior on the part of
the population in general, notably aggressionstarehts against the Roma, Kurds
and persons belonging to non-Muslim minorities, @€RD recommended that

Roma (N 27); non-citizens (N11 and 30). V.
http://www?2.ohchr.org/english/bodies/cerd/comméniis.

1 Directives applicable to the early warning urgenvgedure. Annual RepoA/62/18, Annex,
Chapter lll, p. 115 (http://tb.ohchr.org/defaulpa8ConvType=17&docType=36). For example, in
the Statement on the human rights of the Kurdish peaplepted 10 March 1999, the CERD, while
expressing “its concern about acts and policiesippression of the fundamental rights and the
identity of the Kurds as a distinct people”, emphed that “the Kurdish people, wherever they live,
should be able to lead their lives in dignity, tegerve their culture and to enjoy, wherever
appropriate, a high degree of autonomy”. Furthieppealed “to the competent organs of the United
Nations and to all authorities and organizationskimg for peace, justice and human rights to
deploy all necessary efforts in order to achiewecpéul solutions which do justice to the
fundamental human rights and freedoms of the Khrgeople” (A/54/18, § 22:
http://tb.ohchr.org/default.aspx?ConvType=17&docdyp6) See also others statements adopted by
the CERD between 2003 and 2011 on the websitegif Bommissionner on Human Rights,
http://lwww?2.ohchr.org/english/bodies/cerd/early-miag.htm#about

12CERD/C/IRN/CO/18-19, § 15, 20 September 2010:
http://daccess-ods.un.org/TMP/9923534.39331055.html
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IV. IMPLEMENTATION AND OVERSIGHT
MECHANISMS

A. At the National Level

The legislation of most countries includes the gigle of non-discrimination,
equality of all before the law and equal protectiowler the law. The legislation
of some countries, like Indfeand Mexicd?, could even be characterized as exem-
plary in the matter whereas in practice a conshiderportion of the population of
these countries (the lower echelons of the casteeisy indigenous peoples, mi-
grants, and others owing to their situation in sygiis subject to discrimination.

The situation is the same for the overwhelming migj@f the world's popula-
tion. Taking into account that most countries ardtirethnic and that the power
of their governments is often held by an ethnic aritg and/or a single social
class, indeed, by a clan, the majority of theseufmns find themselves ex-
cluded on the economic and social level as wetiraghe political level. The legis-
lation adopted very often remains a dead lettés enforced only for a part of the
population (minority or majority), thus deviatingbfin the fundamental principles
of the rule of law. This is also because, beinggimalized, these populations very
often are ignorant of their rights and of the verystence of such legislation.

However, the adoption of good legislation at théamal level is the first step
in fighting any discrimination and, generally, inmity for perpetrators of human
rights violations. Moreover, the use of mechanishgrotection at the regional
and international levels is conditional, in theatyleast, on exhaustion of all do-
mestic avenues of redre$sThis is why citizens, human rights militants amd s
cial movements, when national conditions allow,uti@avail themselves of these
avenues.

™ The Indian constitution, in Part lll (1 Decembe02}) dealing with fundamental rights, prohibits all
discrimination on “grounds only of religion, ra@aste, sex, place of birth or any of them” (Article
15.1). It abolishes the category of “Untouchabilepd prohibits its practice “in any form” (Article
17). It guarantees, inter alia, “equality of oppaity for all citizens in matters relating to emplo
ment or appointment to any office under the St@eticle 16.1):
http://lawmin.nic.in/coi/coiason29july08.pdf

2 The Constitution of Mexico, in Chapter 1 (Article8), dealing with “individual prerogatives and
immunities”, states: “Discrimination based on etfahior national origin as well as discrimination
based on gender, age, disabilities of any kindasetatus, religious opinions, preferences of any
kind, civil status or on any other reason whickrmatits against human dignity and which is directed
to either cancel or restrain the individuals’ peges and immunities, shall be prohibited.” Traps b
Carlos Pérez Vasquez, 2005: http://www.juridicaarammx/infjur/leg/constmex/pdf/consting.pdf

3 Derogations to this conditionality may be accordextording to the case and to the mechanisms, if
the judiciary of a country has not been diligent.
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B. At the Regional Level

On three continents (Africa, America and Europegré are human rights pro-
tection mechanisms. Regarding non-discriminatiao, jurisdictional mechanisms
at the regional level are worth mentioning, fonythave developed an accrued, ef-
fective and innovative control in the area of nasedmination, to wit the
European Court of Human Rights and the Inter-AnagriCourt of Human Rights.

1. European Court of Human Rights

Created in 1959, the European Court of Human Righas international juris-
diction entrusted with monitoring compliance witletEuropean Convention on
Human Right§ECHR) by its signatory stat€éIt deals with complaints (individu-
al or collective) alleging violations of the prowiss of theECHR

Since 1988, the Court has been sitting permanémt§trasbourg and can be
recurred to directly by individuals, groups or etaparties to thECHR Also, any
person or group claiming to be a victim of a vimatof theConventioncan recur
to the Court (Article 34) provided that the plaififsi country of residence allows it
(Article 56). Intergovernmental complaints are giessible (Article 33}°

The Court’s rulings since its creation have inciteé states parties to the
ECHRto modify their legislation and administrative giaes in many areas in-
cluding those dealing witthe right to non-discrimination In fact, the Court has
affirmed that this is a matter of “fundamental pipie” that “underpins the Con-
vention”’® This principle supposes that equal treatment berved to equal indi-
viduals and implies also the existence of a noresquibing equality of treatment.
There follow several examples.

Asim Sahin, a German citizen of Turkish origin agled to the Court against
Germany for a refusal of his request to visit s $orn out of wedlock. The
plaintiff alleged that the German court’s rulingtramly violated his right to re-
spect for his private family life guaranteed byiélg 8 of theECHRbut also con-
stituted discriminatory treatment toward him undeticle 14 of theECHR.Assim
Sahin is the father of a child born out of wedlacklune 1988, whom he has re
cognized and for whom he agreed to pay child suppihile he maintained a
continuous relationship with the child, the childwther, with whom he is in con-
tention, decided in November 1990 to forbid all teah between father and son.
The plaintiff brought the matter before the Gernecanrts, which rejected his re-
guest, basing their ruling on the provisions of i@&m Civil Code Article 1711.
This article stipulates, in essence, that “the gemsntrusted with custody of the
child sets the conditions for visits by the fatteethe child”.

The plaintiff considered that this provision congtd for him a discriminatory
measure relative to a divorced man in the sameatiitu The status of the

" To date, 47 countries have ratified #€HR They include, in addition to the European Union
countries, all member states of the Council of Baro

 For further information: http://www.echr.coe.int/BR/homepage_en

6 V. Strain and Others v. Romania, 21 July 2005, § 59, Mttpiskp.echr.coe.int/tkp197/search.asp?
skin=hudoc-en
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Africa in Namibia (South West Africa) Notwithstamgli Security Council
Resolution 276 (19901In its advisory opinion of 21 June 1971, the Ii&ied,
inter alia, that South Africa “had pledged itsedf observe and respect, in a
territory having an international status, humarhtsgand fundamental freedoms
for all without distinction as to race,” and thla¢ tpractices of the South African
government at the time in Namibia constituted “aidieof fundamental human
rights” and “a flagrant violation of the purposexarinciples of the Charter.” In
conclusion, it declared “the continued presenc8afth Africa in Namibia” to be
illegal, enjoining it to “withdraw its administratn from Namibia immediately and
thus put an end to its occupation of the Territorjhe ICJ also concluded that
“States Members of the United Nations are undeigabbn to recognize the
illegality of South Africa's presence in Namibiadatie invalidity of its acts on
behalf of or concerning Namibia, and to refraimirany acts and in particular any
dealings with the Government of South Africa implyirecognition of the legality
of, or lending support or assistance to, such pEsand administratior?®.

2. The United Nations Human Rights Treaty Oversigbbdies

The Committee for the Elimination of Racial Disciiation

Oversight of compliance by states parties toltiiernational Convention for
the Elimination of All Forms of Racial Discriminatiis carried out by th€om-
mittee for the Elimination of Racial Discrimination(CERD). Composed of 18
independent experts, it was the first United Natibnman rights treaty body, hav-
ing begun its work in 1970.

The states parties must regularly submit reportshéio CERD on measures
taken to implement the provisions of tB®nvention The first report is due one
year after ratification enters into force, then rgvevo years or whenever the
CERD requests one.

The CERD is authorized to hear complaints, whicly tmafiled by persons or
groups of persons claiming that their rights hagerbviolated by a state party, in
conformity with theConventiors Article 14°, after having exhausted all domestic
avenues of redress. The number of communicatiobsisied since 1982, when
the complaints mechanism became operational, maimed more than modest.
However, the jurisprudence of the CERD demonstrditesmportance of the role
it plays.

The CERD is also authorized to accept intergovenmatecomplaints under
Article 11 of theConvention

Further, the CERD adopts general comments in wihiclarifies the scope and
the content of the provisions of tih&ernational Convention for the Elimination
of All Forms of Racial DiscriminatianTo date, it has adopted 33.

% The Legal Consequences for States of the ContiRtesince of South Africa in Namibia (South
West Africa) Notwithstanding Security Council Regoh 276 (1970), Advisory Opinion of June 21,
1971, 88 131, 133: http://www.icj-cij.org/docket/fil&8/5595.pdf

% As of 22 July 2010, 58 states parties had accefutidcle 14's individual complaints procedure.

10 Regarding racial discrimination toward groups cdeséd vulnerable, the CERD has adopted the
following general comments on: refugees and digglgrersons (N22); indigenous peoples {R3);
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the Commission, which considered that these pranvgsiwere discriminatory in
the sense that they apply different standards ¢ostime category of persons.
Those born in Ivory Coast are treated accordingheo origin of their parents,
which, according to the Commission, is contrarythie spirit of Article 2 of the
African Charter on Human and Peoples' RigHts parallel, Article 132 grants a
total immunity to member of the National Public Gety Committee for serious
human rights violations committed during the tréosi period. The immunity
does not benefit others who have perpetrated sedomes during the transition
period but are not members of the Committee. Thesteare, de facto, subject to
discrimination relative to the members of the Cottemi, who cannot be held re-
sponsible by their victims. The victims, for theart, are deprived of the right to
seek justice and compensation for the wrongs taee ftbeen done to them. This
violates the principle of equality before the lamslarined in Article 3, but also vi-
olates Article 7 of th&Charter, which deals with access to justice and the jatlici
guarantees emanating from that access. The Conomiafirmed that depriving
victims of the right to seek redress encouragesuinty, which is contrary to the
obligations of governments stipulated in Articleflthe African Charter on Hu-
man and Peoples' Rights

Taking this into account, the Commission concluagteds July 2008 decision
that the Ivory Coast government had indeed viold#itles 1, 2, 3, 7 and 13 of
the Charterand enjoined it to take all necessary and appatgmeasures to rem-
edy this situatio®®

C. At the International Level

1. International Court of Justice

Created in June 1945 by ti@harter of the Untied Nationghe International
Court of Justice (ICJ) is the United Nations systemain judicial body. It has its
headquarters in The Hague (Netherlands). The Gommission is to settle, in ac-
cordance with international law, legal disputesrsitited to it by States (“conten-
tious cases”) and to give advisory opinions (“adisproceedings”) on legal
questions referred to it by authorized United Naiorgans and specialized agen-
cies?

The ICJ, on several occasions, has ruled on the af peoples to self-de-
terminatiort” in the context of non-discrimination. Startingi@50, the 1CJ fol-
lowed closely the League of Nations mandate fortisdvest Africa given to
South Africa. On 29 July 1970, the Security Coumeiturred to the ICJ for its
opinion onThe Legal Consequences for States of the ContiRtesence of South

% V. Mouvement Ivoirien des Droits Humains (MIDH) v Cétwoire, AHRLR 75 (ACHPR 2008):
http://www.chr.up.ac.za/index.php/browse-by-indtin/achpr-commission/257-cote-divoire-
mouvement-ivoirien-des-droits-humains-midh-v-cotestde-2008-ahrlr-achpr-2008.html

% V. http://www.icj-cij.org/court/index.php?p1=1&p2=6

 In this regard, see, inter alia, the CETIM booKldte Right of Peoples to Self-Determination
Chapter VI.C.I1 “The ICJ", p. 54.
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divorced man regarding visiting rights is regulabgdArticle 1634 of the German
Civil Code, which states that “the parent not hgvoustody of the child has the
right to maintain personal contact with the chil@faking into account these facts,
the Court noted that the situation of fathers whad Hivorced was different from
that of fathers of children born out of wedlock.eTformer have legal visiting
rights (that can nonetheless be limited or suspdndéereas the others benefit
from such a right only if the mother consents aa ifourt judges it in the interest
of the child. The ruling of the German court wasstibased on the provisions of
Article 1711, which make visiting rights for thetier dependent on the consent of
the mother or on a decision of the court in theriest of the child.

However, the Court noted that, given the contenbetween the child’s par-
ents, only special circumstances could allow thesjimlity of the mother’s grant-
ing visiting rights for the father in keeping witthe terms of Article 1711. It noted
that the German jurisdiction, which was convincédhe good intentions of the
plaintiff regarding his son, nonetheless imposedhenfather a cost greater than
that incurred by a divorced father. According te @ourt, a measure is discrimin-
atory, in conformity with Article 14, if it lackskgective and reasonable justifica-
tion, to wit if it does not pursue a legitimate pase or if there is no proportional-
ity between the means used and the purpose intefitiedCourt also recalled that
only very serious reasons could lead to the cormmiuthat a difference of treat-
ment based on a birth out of wedlock was compatitith the ECHR It is the
same for a difference of treatment between theefatii a child born of a relation
where the parents live together without being redriand the father of a child
born of married parents. The Court affirmed thar¢hwas no reason of such a
nature in the case under consideration and conglwdéh a decision on 8 July
2003 that there had been a violation of Article Adrtaining to the prohibition of
discrimination, combined with Article 8 on the protion of the right to respect of
private family life’”

In another case, the Court ruled against Belgiuganging discrimination of il-
legitimate children in matters of inheritance. Ammarried mother, Paula Marckx,
was obliged to adopt her daughter, Alexandra, andubject to family counsel
oversight. Alexandra could not benefit from an mifaece from her mother be-
cause she was considered under Belgian law (aintle¢ as illegitimate. In its rul-
ing of 13 June 1979, the Court affirmed a violatadrArticle 14 combined with a
violation of Article 8 of theECHR" This case opened the door to a 1987 “pro-
found reform” of Belgian family law, even if “ceftainequalities subsist regard-
ing the illegitimate child™®

" Sahin v. Germany, 8 July 2003, http://cmiskp.ed®.int/tkp197/search.asp?skin=hudoc-en

8 Marckx v. Belgium, 13 June 1979, http://cmiskp.eche.int/tkp197/search.asp?skin=hudoc-en

™ In fact, a child born out of wedlock cannot bealér father's name and can be raised in the marit-
al residence only if the spouse, victim of adultegnsents to it. Moreover, regarding inheritance,
this child does not have the same rights as ther athildren since he/she can be excluded from
sharing in kind and cannot request the conversigheousufruct of the surviving spouse. V.
http://www.senat.fr/Ic/lc47/lc47_mono.html
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Following a refusal by the mayor of Warsaw (Polatwhuthorize a demon-
stration, the Foundation for Equality (Fundacja Rowgci) and five militants for
homosexual rights brought the matter to the Eunop@aurt of Human Rights.
The plaintiffs had sought, within the context ofuatity Days, to organize from
10 to 12 June 2005 a gathering (a march) in Waisaovder to sensitize public
opinion to the discriminations suffered by min@d#ti— sexual, national, ethnic and
religious — as well as by women and the handicappbd plaintiffs maintained
that a supplementary document had been requestiérof— whereas said docu-
ment had never been required for other demonstiativat the mayor had author-
ized — in order to discredit the sensitization destation for the rights of persons
belonging to sexual minorities.

The plaintiffs further objected to public statensehy the mayor, who clearly
expressed himself against demonstrations intenttingromote the rights of ho-
mosexuals. Having ascertained the facts, the CGaletl that there had been a vi-
olation of Article 14 prohibiting discrimination,ombined with a violation of
Article 11, dealing with freedom of association arembly. The Court noted in
its ruling that it could not in its ruling ignorée explicit views expressed by the
mayor against homosexuality, noting further that tteyor had expressed himself
thus while his municipal services were in possessibthe request for a demon-
stration authorization filed by the plaintiffs. Tl@ourt reckoned that one could
reasonably suppose that the opinions of the magdrhad repercussions on the
interpretation of the requests filed by the pldistand thus had affected in a dis-
criminatory manner their rights and freedom of asslg.®

In 1995, the dock workers union of Russia (SDRaté a section in the port
of Kaliningrad, in opposition to the historical ritame transport employees union.
In May 1996, the SDR took part in collective banjag that resulted in a new
collective contract extending annual vacation tane improving pay. As a result,
the number of its members increased, in two ydars) 11 to 275 (as of 14 Octo-
ber 1997). According to the plaintiffs, the maringding company of Kaliningrad
employed at that time more than 500 dock workers.1@® October 1997, at the
initiative of the SDR, the longshoremen went oikstto demand better pay, bet-
ter working conditions, health insurance and lifsurance. On 28 October, after
two weeks of striking, they went back to work wittidvaving had their demands
satisfied. The plaintiffs alleged that, since tlaie, the company management had
been harassing the SDR members to punish thenmafandngone on strike and to
push them to leave the union. The Court conclutlatithere had been a violation
of Article 11 combined with Article 14, ruling th&The Court finds crucially im-
portant that individuals affected by discriminatdrgatment should be provided
with an opportunity to challenge it and should hthesright to take legal action to
obtain damages and other relief. Therefore, Sttesequired under Articles 11

8 Bgczkowski and Others v. Poland, 3 May 2007, httmiékp.echr.coe.int/tkp197/search.asp?
skin=hudoc-en
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from its territory is not absolute. It can be sulgel to limits related to non-
discrimination on the grounds of origin, notablytiomality. The Commission

added that the rights defined by tAdrican Charter on Human and Peoples'
Rightsmust benefit all without discrimination, citizeasd non-nationals alike.

By its May 2008 decision, the Commission found Amgolan government to
be in violation of the abovementioned rights, asdeeially the essential right of
equality and non-discrimination guaranteed by Aeti2 of theAfrican Charter It
enjoined the Angolan government to take all measuecessary to re-establish
the situation of the victims prior to the violatiof their rights through the wide-
scale policy of expulsioff.

On 8 April 2002, the Commission received a compl&iom the Mouvement
ivoirien des droits humains (MIDH), accusihgry Coastof violation of Articles
2 (right to non-discrimination), 3 (equality befatee law) and 13 (right to parti-
cipate in the public affairs of one’s country).

The MIDH maintained that Articles 35 and 65 of tlwerian constitution of
2000 limited and conditioned access to the exemisgzrtain public functions. In
fact, these articles established criteria relativéhe origin of candidates’ parents,
limiting citizen participation and contributing toeating discrimination within the
Ivorian population. In this sense, they violated grinciple of non-discrimination
and equality enshrined in Article 2 of thdrican Charter on Human and Peoples'
Rights The same could be said of Article 132 of the tiartsn, which grants
total immunity to members of the National Publicc&éty Council — governing
under the military transition from 24 December 18924 October 2000 and who
committed serious violations of the civil, politiceconomic and social rights of
the populations — as well as to those behind th®&dember 1999 coup d'état.
This immunity constitutes not only a discriminatongasure, but it also violates
the provisions of Article 3 enshrining equality bef the law. Moreover, these
provisions made it impossible for the victims telsgustice and to obtain com-
pensation for harm and violations they had beefestdd to.

The provisions of these articles are clear. Arteleof the constitution states
that the candidate for the presidency and for fflemaker of the national assembly
must be of lvorian nationality, born of parentdwadrian origin who had never re-
nounced their Ivorian nationality and had neveruaegl another. Article 35 ex-
cluded from candidacy for the presidency and thet md national assembly
speaker Ivorian citizens who had acquired theionatity other than by birth, to
wit by marriage or by naturalization, those bornpafents of Ivorian origin but
who, at some point in their life, had acquired aeotnationality and those who at
some point had renounced their Ivorian nationality.

There is no doubt that such provision are discratury and that they create a
categorization among lvorian citizens, excludingaat of the population from the
right to participate in the public affaires of thebuntry. This was confirmed by

V. Institute for Human Rights and Development in Aftis AngolaThe African Commission on
Human and Peoples’ Rights, AHRLR 43 (ACHPR 2008)
http://www.chr.up.ac.zal/index.php/browse-by-institn/achpr-commission/198-angola-institute-
for-human-rights-and-development-in-africa-v-ang@®8-ahrlr-achpr-2008-.html
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4. African Commission on Human and Peoples’ Rights

Established in 1987, the African Commission on Haraad Peoples’ Rights
is entrusted with overseeing compliance with thec&h human rights protection
treaties, among which is thrican Charter on Human and Peoples' Righid
states parties to th&frican Chartermust present periodic reports to the Commis-
sion on measures taken to realizeithout distinction of any kind”, the rights en-
shrined in theCharter (Articles 1 to 18, 19 and 27).

The African Commission can also receive complafmsn individuals and
NGOs regarding violations of any of the rights poted by theAfrican Charter
on Human and Peoples' Righta case of violation of the right to non-discrivak
tion, the African Commission can draft a report address its recommendations
to the government in question. The great weaknEgdgsomechanism is that its re-
commendations are not binding for the states Eaftibnence the establishment of
the African Court of Human Right&)But its major advantages are that the Com-
mission is relatively easy of access, by both iintligls and NGOs, that its man-
date includes the protection of all human rightd #irat appealing to this instance,
depending on the case, can put pressure on thergoest concerned to better re-
spect human rights. Here are two cases treatetiedbyAfrican Commission con-
cerning non-discrimination.

By means of a campaign called “Operacéo brilharte? Angolan government
was carrying out a policy of wide scale expulsidricoeigners present on its ter-
ritory. In particular, many of the foreigners, ofa@bian origin, were expelled
from zones where diamonds mines were located. Esr@ainnateh, one of the
Gambian victims, and 13 other victims, backed gy Itistitute for Human Rights
and Development in Africa, appealed to the Afri€ammission, requesting a rul-
ing on this policy whose implementation violated thvil, political, economic and
social rights of the persons affected by it, tofereigners present idngola.

The victims alleged violation by the Angolan aufties of Articles 1 (obliga-
tion of governments to respect the provisions ef@harter). 2 (right to equality
and non-discrimination), 3 (equality before the )lats (right to personal protec-
tion), 6 (right to personal security), 7 (right jigdicial guarantees), 12 (right to
free movement), 14 (right to property) and 15 (vewsk rights) of theAfrican
Charter on Human and Peoples' Rights

On 4 October 2004, the case was heard by the Caiamjsvhich concluded
that the expulsions by the Angolan government neatlif targeted non-nationals.
This was a conclusion uncontested by the governn@mtiously, these measures
were of a discriminatory character towards foreignehich led to flagrant viola-
tions of the victims’ human rights. In fact, thetins affirmed that the violations
to which they were subjected (expulsion, exprofmitarrest, arbitrary detention,
confiscation of identity documents...) were direatyated to the victims’ foreign
origin. This was not denied by the government, Whieinforced the complaint.
The Commission recalled that the right of a govenimto expel an individual

% Created by the African countries in 1998 when thagptedProtocol to the African Charter on
Human and Peoples’ RightShe Protocol entered in to force 25 January 2004.
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and 14 of the Convention to set up a judicial systieat ensures real and effective
protection against anti-union discriminatidh.”

2. European Committee of Social Rights

The 1995 Protocol (which entered into force in 198&viding for a system
of collective complaints has made it possible turdo the European Committee
of Social Right& in case of violation of thEuropean Social Chartefv. Chapter
I1.B). Consequently, the states parties that hatiiad®™ the Charter must also
submit an annual report on the implementation efGharterin law and in prac-
tice. Here are several examples of complaintsremailted in favorable rulings for
the plaintiffs or in the Committee’s accepting ahthe case.

On 29 May 2009, the Center on Housing Rights andtiews (COHRE) filed
a complaint with the European Committee of Socigh® denouncing the imple-
mentation of “security measures”, said to be urgant racist and xenophobic
statements in Italy that resulted in evictions adlegjal campaigns targeting Roma
and Sinti in a disproportionate manner and fordimgm into homelessness. The
COHRE alleged violations of Articles 16 (right difet family to social, legal and
economic protection), 19 (right of migrant workersd their families to protection
and assistance), 30 (right to protection againsepy and social exclusion) and
31 (right to adequate housing), invoked singlyrocombination with the non-dis-
crimination clause in Article E of thRevised European Social Chartén its 25
June 2010 ruling, the European Committee of Sdrights concluded that Italy
had violated Articles 16, 19, 30 and 31 in comboratvith Article E3

On 15 November 2010, in a similar case, the COHRiIEthe European Roma
and Travelers Forum filed a complaint with the Cattee concerning evictions
of Roma from their housing and froRrance during the summer of 2010. The
two organizations alleged that these evictionsatead Article 31 (right to ad-
equate housing) and Article 19.8 (guarantees apaixulsion) of theRevised
Charterand that the facts in question constitutikstrimination (Article E) in the
enjoyment of the abovementioned rights. On 25 Jgndall, the Committee
agreed to hear the ca8eGiven the seriousness of the allegations, the Qteen
also decided to consider the case on an exped#sd.dt is worth emphasizing
that, in a previous case concerning the TraveleesCommittee had already ruled

& Danilenkov and Others v. Russi) December 2009, http://cmiskp.echr.coe.int/8kfdearch.asp?
skin=hudoc-en

82 V. http://www.coe.int/t/dghl/monitoring/socialchartecsr/ecsrdefault_EN.asp?

8 As of 20 May 2010, 43 of the 47 Council of Europember states had ratified the European Social
Charter. The four outstanding countries (LiechteinstMonaco, San Marino and Switzerland) have
nonetheless signed it. On the other hand, onlyf 14eo47 countries have accepted the collective
complaint procedure (Belgium, Bulgaria, Croatiap@s, Finland, France, Greece, Ireland, Italy,
Netherlands, Norway, Portugal, Slovenia, Sweden). V
http://www.coe.int/t/dghl/monitoring/socialcharterésentation/signatureratificationindex_EN.asp?

8 Complaint No. 58/2009 Centre on Housing Rights aBuictions (COHRE) v. Italy,
http://www.coe.int/t/dghl/monitoring/socialchart@dmplaints/Complaints_en.asp

% Complaint No. 63/2010 Centre on Housing Rights Evidtions (COHRE) v. France,
http://www.coe.int/t/dghl/monitoring/socialchart@dmplaints/Complaints_en.asp
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against France (19 October 2009) for violation dicddes 31.1 and 31.2, Article E
(non-discrimination) combined with Article 31, Article 16, Article Eombined
with Article 16, Article 30, Article E combined whitArticle 30 and Article 19.4.c
of theRevised Chartet®

On 25 August 2008, the COHRE filed a complaint agiaCroatia for viola-
tion of Article 16 (right of the family to socidkgal and economic protection) un-
der the non-discrimination clause of the Preamblb®Revised Charteralleging
that the ethnic Serb population, displaced durdmgwar in Croatia, was victim of
discriminatory treatment; that families have noemeble to recover the homes
that they had occupied before the conflict and Hasen unable to benefit from
financial compensation for the loss of their homasits 22 June 2010 decision,
the European Committee of Social Rights ruled thate had been a violation of
Article 16 in consideration of the non-discrimiraticlause of the Preamble of the
Revised Chartet’

3. Inter-American Court of Human Rights

Established in 1978 with the entry into force of tkmerican Convention on
Human Rightsthe Inter-American Court of Human Rights hagismanent seat
in San José (Costa Rica). The jurisdiction of tlw€ applies to countries that,
having ratified theéAmerican Convention on Human Rightave accepted the jur-
isdiction of the Cour®

This mechanism is very dynamic and has played goitant role in the pre-
vention of human rights violations and in the eviolu of the jurisprudence in
many areas, including non-discrimination. In fate Inter-American Court of
Human Rights has not hesitated to raise the righbn-discrimination to the rank
of jus cogengan imperative norm for governments) in its cotaive opinion on
“the legal condition and the right of immigrant Wers” in the United States (v.
illustration).

% Complaint No. 51/2008 European Roma Rights Ce®RRC) v. France,
http://www.coe.int/t/dghl/monitoring/socialchart@ogmplaints/Complaints_en.asp

8 Complaint No. 52/2008 Centre on Housing Rights Bvidtions (COHRE) v. Croatia,
http://www.coe.int/t/dghl/monitoring/socialchart@ogmplaints/Complaints_en.asp

% To date, 22 countries out of the 34 on the Amerimantinent have recognized the jurisdiction of the
Court, with the notable exceptions of Canada aadthited States. V.
http://www.cidh.oas.org/Basicos/English/Basic4.ArGenv.Ratif.htm
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The victims and their representatives took the enath the Inter-American
Human Rights Commission, which, after examining ¢hee and making recom-
mendations to the government, decided to bringrthter to the Inter-American
Human Rights Court. The Commission requested tatCQourt find against the
Dominican Republic for failing in its obligationéiticle 1), but also for violation
of Articles 3 (right to the recognition of legaleintity), 8 (judicial guarantees), 19
(rights of the child), 20 (right to nationality)4Zequality before the law) and 25
(right to judicial protection) under themerican Convention on Human Rights

Following the hearing and consideration of the argots of the parties, the
Court ruled on 8 September 2005 that the DominRRapublic had violated the
abovementioned rights to the detriment of the Yaad Bosico children. It con-
sidered the refusal by the Dominican authoritieis$oe birth certificates discrim-
inatory. In fact, the Dominican constitution (Atdcll), as well as the civil code
(Article 9) accepts birth on Dominican territory asriterion determining the right
to Dominican nationality, and this, independentlytioe origin of the parents.
Thus, the refusal to issue birth certificates tiddcn born on Dominican territory
of parents of Haitian origin violated not only tlegal provisions of the Dominic-
an Republic but constituted a discrimination agaihese children as opposed to
other children born on Dominican territory of pasenof Dominican origin. These
latter benefited de facto from birth certificateg kirtue of their birth on
Dominican territory, in full conformity with the Ves of the Dominican Republic.
They were not subject, unlike children born in Brminican Republic of parents
of Haitian origin, to unjustified measures for tlesuance of birth certificates
through the late declaration of their birth, whadnstitutes, according to the terms
of the Court, an arbitrary action devoid of anysmeable and objective criteria.
Such measures appeared contrary to the higheregtteaf the children and
constituted de facto a deliberate discriminatioraiagt the Bosico and Yean
children. The Court added that the measure demdiodele issuance of the birth
certificates through a latter day declaration dfamelity must not be an obstacle
to the benefit of the right to nationality, partdy for Dominicans of Haitian
origin, who belong to a vulnerable group within eminican population.

The Court enjoined the Dominican government to {hay victims monetary
compensation for the injury incurred, as well aptblish the unfavorable judg-
ment in the national audiovisual and press medid,adso to adopt legislative and
administrative measures that would regulate thequore as well as the condi-
tions under which obtaining birth certificates aftelate declaration of birth, in
such a way as to make it simple, accessible arsbnadble so that those requesting
birth certificates would not remain without legtdtsis?

%2V, Dilcia Yean and Violeta Bosico v. Dominican Repuigi 22 of the 2005 annual report of the
Inter-American Human Rights Court:
http://www.corteidh.or.cr/bus_fechas_result.cfm?
buscarPorFechas=Search&fechaDelnicio=8%2F9%2F2@aHaDeFin=09%2F08%2F2005&id_P
ais=23&chkCasos=true&chkOPiniones=false&chkMedidalse&chkSupervisiones=false
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to appeal the decision. Further, the drafting efekection law in 2000 had made it
difficult for indigenous communities to participaite political life and had even
restricted it in that they were obliged to congétua political party, an
organizational formation unknown in their cultunedain the democratic practice
of the indigenous communities.

Learning of this from the YATAMA as well as fromatCentro Nicaraguense
de Derechos Humanos and from the Center for Justiddnternational Law, with
its recommendations remaining unheeded, the Conuonistecided to bring the
matter before the Court. Following an examinatibéthe position of both parties,
the Court concluded by ruling on 23 June 2005 tinate had been a violation by
the government of Nicaragua of political rightst blso and above all a violation
of the principle of equality before the law and sigcrimination, to the detriment
of the candidates of the YATAMA indigenous partyefiding and implementing
provisions of the election law that limited the ti@pation in the electoral process
to only those organizations constituted in politiparties, thus denying de facto
the specificity of the indigenous communities, tethdo create, in the words of the
Court, discrimination against the candidates ofYAR®MATA, who were de facto
placed in a vulnerable situation relative to thieeotcandidates. Originally consti-
tuted in an association, they could not take pagiéctions requiring an organiza-
tional structure that they were ignorant of. TheT¥MA candidates thus found
themselves excluded form the electoral processalsotand above all from parti-
cipation in the political life of Nicaragua. Thisaw a violation of Article 23 of the
American Convention on Human Righlswas an even more serious violation
that the decision leading to the exclusion of th®TAMA candidates was not
open to appeal, which violated the provisions dicles 8, 24 and 25 concerning
judicial guarantees, equality before the law amticjial protection, respectively.

Noting these violations par the Nicaraguan govemtmthe Court imposed
upon it a certain number of obligations includihg fpayment of monetary com-
pensation for the benefit of the YATAMA candidaté® publicizing of the unfa-
vorable judgment in the national audiovisual angsprmedia, but also and above
all the reform of the 2000 electoral law, as welklfae implementation of measures
allowing effective participation by the indigenoaemmunities in the electoral
process, in political life, in conformity with ingénous tradition, customs and
practices

In 1997, the request for birth certificates fordial Yean (10 years old) and
Violeta Bosico (12 years old) was denied by Br@minican Republicauthorities.
The two girls, of Haitian descent, were born in B@minican Republic. Without a
birth certificate, Violeta and Dilcia were deprived their right to a nationality
and, consequently, of their civil, political, econio, and social rights. There were
expelled from school on the grounds that only ekiddwith a Dominican birth
certificate were allowed to attend school.

1 V. Case of YATAMA vs Nicaragua 18 of the2005 annual reporof the Inter-American Human
Rights Court (http://www.corteidh.or.cr/docs/infaaiinf%20anua%202005%20diag
%20ingles.indd.pdf) and the decision of the Intenekican Court of Human Rights, 23 June 2005
(http://www.corteidh.or.cr/docs/casos/articulosaer127_ing.pdf)

34

Illustration

Advisory Opinion on the Legal Condition of the Rights of
Clandestine Immigrants Workers by the Inter-American Court
of Human Rights, 17 September 2003

On 10 May 2002, Mexico requested of the Inter-American Court of Human Rights an
advisory opinion on the respect of the rights of clandestine migrant workers in the
United States. In a very tense political context, the Mexican government intended
thus to clarify the situation of the rights of Mexican workers illegally in the United
States. Beyond the legal questions that this involved, the discussion had a consider-
able practical importance for Mexico, which estimates the number of Mexican emig-
rants at some six million, of whom almost two and a half million are clandestine
(figures 2002). The Mexican government emphasized in its request its concern
regarding the legal interpretations and practices in certain countries of the Organiza-
tion of the American States (OAS), which it considers incompatible with the Inter-
American system of human rights protection. The interpretations and practices that
Mexico had in mind would be discriminatory with regard to clandestine workers and
would result in encouraging employers to deny them their social rights. This situation
constitutes, according to the Mexican government, a threat for the protection of hu-
man rights in the region of the OAS.#°

In its request, Mexico asked four questions of the Court. First, it asked if, within the
framework of the principle of legality before the law as set forth in the human rights
treaties, a member state of the OAS can treat differently immigrant workers relative to
the rights granted to the rest of the population. The second and the third questions
dealt with the legal or illegal status of workers: would the fact that a worker might be
in possession of regulation documentation change the obligation of the government
regarding the principle of equality and the prohibition of discrimination, a principle in
contradiction with erga omnes? Finally, the last question requested that the Court
rule on the importance of the principle of equality and thus the prohibition of discrim-
ination, as well as on its possible inclusion among the jus cogens norms.®

Ludovic Hennevel succinctly presents the ruling of the Inter-American Court on this
consultative opinion that set a milestone. We reproduce here extracts from his above
cited article.

“3. In its advisory opinion number 18, the reasoning of the Inter-American Court is
built on three points. It begins by recalling the general principle to respect and guar-
antee human rights incumbent upon the member states of the Organization of Amer-
ican States. Second, it analyses the content of the principle of equality and non-dis-
crimination, which it characterizes as jus cogens. Finally, it applies the resulting prin-
ciples to migrants and clandestine workers.

8 V. Ludovic Hennebel, researcher at the Centre degaphie du droit of the Free University of
Brussels, “L"Humanisation' du droit internatiomt#s droits de 'homme, commentaire sur l'avis
consultatif no. 18 de la Cour interaméricaine refaix droits des travailleurs migrant®Revue
trimestrielle des droits de 'hommg9/2004) (French only).

% V., Advisory Opinion OC-18/03 of September 17, 2008uBsted by the United Mexican States,
Juridical Condition and Rights of the Undocumeritéidrants, 88 1 to 4 (Spanish only)
(http://www.corteidh.or.cr/opiniones.cfm) and thelcation of the opinion by Amaya Ubeda de
(French only) Torres (http://leuropedeslibertesrasbg.fr/article.php?
id_article=98&id_rubrique=6)
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“4. First, the Court affirms that all governments have the obligation to respect and to
guarantee human rights. The Court recalls that this obligation is general and is en-
shrined in several international human rights instruments. It results, in particular, from
human rights as deriving from the attributes of the human person not depending in
any way on a person'’s belonging to a given country. The Court characterizes the ob-
ligation to respect and to guarantee the exercise of human rights and erga omnes
obligation. This obligation is imposed upon governments to the benefit of any person
under their jurisdiction, independent of migrant status of any person under considera-
tion. The Court also judged that human rights likely to be required to be guaranteed
and respected by all governments are those of the Inter-American Convention and of
the International Covenant on Civil and Political Rights, including the right to benefit
from legal guarantees.

“5. Second, the Court analyses the “principle of equality and non-discrimination” (el
principio de igualdad y no discriminacion”) — the use of the singular would seem to
imply that the Court considers that equality and non-discrimination form a single prin-
ciple comprising two elements. The Court then clarifies that “distinction” and “discrim-
ination” must be distinguished. “Distinction” is admissible is so far as it is reasonable,
proportional and objective, whereas “discrimination” is characterized precisely by it
unreasonable, non-proportional and subjective character. Discrimination, according
to the Court, includes all sorts of exclusion, restriction and privilege that are neither
objective nor reasonable and that are carried out to the detriment of human rights.
Citing its own advisory jurisprudence and the jurisprudence of the European Court of
Human Rights, the Inter-American Court insists on the nuance that exists between
the notion of “distinction” and that of “discrimination” and recalls that “distinctions” can
be made in particular when it is a matter of offering a vulnerable person particular
protection. The Court concludes that the “principle of equality and non-discrimination”
implies that governments have the obligation not only to not introduce into their judi-
cial systems discriminatory regulations but also to repeal already existing discriminat-
ory regulations and to combat discriminatory practices. Next, the Court characterizes
the “principle of equality and non-discrimination” by affirming that it falls under jus co-
gens. The Court recalls that, while jus cogens has its origin in treaty law, citing in this
regard Articles 53 and 64 of the Vienna Convention on the Law of Treaties, it has un-
dergone its own evolution particularly in the area of human rights. It concerns not
only treaties but also all legal acts that are null and void once they contravene a rule
of jus cogens. The Court judges that the “principle of equality and non-
discrimination”, given that it falls under jus cogens, has an imperative character. Con-
sequently, it is incumbent upon all states and affects third parties, including individu-
als. This implies that the government, at both the international and the domestic level,
cannot act in contradiction with the “principle of equality and non-discrimination” to
the prejudice of any given group of persons. The Court considers then that the gener-
al obligation to respect and guarantee human rights must also be executed in con-
formity with the “principle of equality and non-discrimination” and that the state can, in
practice, allow distinctions only if they are reasonable and objective. The government
is responsible for the non-respect of this obligation.

6. Third, the Court recalls the vulnerability of migrants, which justifies a particular pro-

rights of clandestine workers and guarantee the exercise of the enjoyment of their
rights. If the state can neither discriminate against migrants nor tolerate
discriminatory situations and practices, it can, on the other hand, set distinctions
between legal and illegal migrants and between migrants and its nationals (for
example concerning the exercise of political rights), on condition that these
distinctions are reasonable, objective and proportional and do not infringe upon
human rights. The Court affirms that the right to a fair trail is part of the minimal rights
the must be guaranteed for the benefit of migrants. The minimal legal guarantees
must be strictly observed, in particular in administrative procedures and in all other
procedure likely to affect human rights. As for the rights of the worker, the Court
stipulates that they benefit every person engaged in a remunerated activity. The
exercise of a remunerated activity is the only criterion that identifies a person as a
“worker”. Once this identification is established, the court affirms that the worker
benefits automatically from workers’ rights. These rights must be recognized and
guaranteed, independent of the irregularity of the migrant's situation. The Court
emphasizes also that nothing obliges employers to hire clandestines. If they do so,
however, they must assume the consequences and accept that the clandestine has
thus become a worker benefiting from the rights that accompany this status. The
principles thus arrived at by the Inter-American Court apply to both the public sector
and to the private sector. If the government is the employer, it is obvious that it must
guarantee and respect the workers’ rights of all public employees, be they nationals,
migrants, legal or illegal, in default of which it would engage its international
responsibility. But the Court goes further, judging that the government also has the
obligation to monitor respect of human rights, particularly workers’ rights, between
individuals. The Court draws inspiration explicitly in this respect from the German
theory of the Drittwirkung (“third-party effect”) according to which human rights must
be respected by both the public powers and individuals, considering that the
obligation to respect and guarantee human rights applies also to relations between
individuals. The government thus must prevent violations of workers’ rights by private
employers and assure that contractual relations do not infringe upon human rights.
Employers, for their part, have the obligation to respect workers' rights. The
government’s international responsibility is implicated from the moment it tolerates
discriminatory actions or practices against migrant workers. As for the notion of
“workers' rights”, the Court considers that it includes the entirely of workers’ rights in
conformity with the judicial system in question, national or international.”

Regarding individual and collective complaints,éhare examples concerning

non-discrimination.
On 17 June 2003, the Inter-American Commission amé&h Rights brought
before the Court a case that threatened to endulirg against Nicaragua for vi-
olation of its obligations under th&emerican Convention on Human Riglffst-
icle 1). The Commission alleged further Nicaraguaddations of Articles 8 (right

to a fair trail), 23 (political rights), 25 (legalotection), for having prevented the

participation in municipal elections of the regibpalitical party (YATAMA) set

up by the indigenous peoples of the North Atlardind the South Atlantic
Autonomous Region (autonomous regions along NieeragAtlantic coast). By a
15 August 2000 decision, Nicaragua’'s Supreme HlatiGouncil had excluded
from the election lists the YATAMA regional partyithout however allowing it

tection. The Court affirms that the irregularity of migrants’ situation can in no way
serve as an excuse for discrimination in regard to their enjoyment of the exercise of
their rights. This does not prevent the state from taking measures against illegal mi-
grants, but it must, at least in the implementation of its measures, respect the human
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