ONU-Habitat

UN-Habitat is the United Nations agency for humatilements. It is mandated by
the UN General Assembly to promote socially andiremmentally sustainable towns
and cities with the goal of providing adequate thébr all. UN-HABITAT's strategic
vision is anchored in a four-pillar strategy ainsdttaining the goal of Cities without
Slums. This strategy consists of advocacy of glotmims, analysis of information,
field-testing of solutions and financing. Thesel fahder the four core functions
assigned to the agency by world governments - mong and research, policy

development, capacity building and financing forusing and urban development.

www.unhabitat.org
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INTRODUCTION

The right to adequate housing is a universal rigittpgnized at the interna-
tional level and in more than one hundred nati@aaistitutions throughout the
world. Itis a right recognized as valid for evergtividual person.

In spite of this right, the homeless, the inadegjydtoused, and the evicted are
more and more numerous in the cities and the omitér across the planet. More
than 4 million persons were evicted from their herbetween 2003 and 2006
today’s world, some 100 million persons are honsetesl more than a billion are
inadequately housed. According to the estimatabenfJnited Nations, 3 billion
persons will be living in slums in 208Most of these persons live in countries of
the South, but no continent is, nor will be, spared

Beyond the problems of housing, strictly speakimaving a roof over one’s
head), what is most worrying is thendition that housing may be iore than a
billion persons throughout the world have no actespotable water, and 2.6
billion persons have no access to basic sanitatgliations. These persons live in
unhealthy and unworthy conditions; millions amadment die each year, including
some 1.8 million children who die of diarrhiea.

As important as they may be, sanitary conditiores rat the only housing
problem. The denial, de jure or de facto, of tghtrto adequate housing brings in
its wake dramatic consequences and causes nunwi@i®ns of human rights
in such areas as employment, education, healthal sies, participation in
decision-making (denial of civil rights, among a#)eetc.

Although two world conferences specifically devotedjuestions of housing
and related summits (on development, environmen}, etll organized by the
United Nations during the three preceding decdu®ge provided an opportunity
to sensitize public opinion to the seriousnesshefdituation, there has been no
follow up to the declarations and actions plangtetb

The Millennium Declaration, adopted 13 Septemb@&028y the U.N. Gen-
eral Assembly is no exception to this. Moreovedades not deal with structur-
al causes of poverty in the woflénd the two Millennium Goals related to the
question of housing are timid, indeed: considerablgrove the life of at least

According to the NGO Center on Housing Rights anittions (COHRE), more than 4 million
persons were victims of evictions between 2003 20@b6 - 2 million in Africa, 2.1 million in
Asia and the Pacific region, more than 150,000 e Americas, and 16,000 in Europe.
COHRE, Forced Evictions: Violations of Human Rights December 2006:
www.cohre.org/store7attachments/GLOBAL%20SURBVE Y Z208-2006.pdf
UN-Habitat,A Safe City is a Just CityVorld Habitat Day 2007:
http://www.unhabitat.org/categories.asp?catid=534
UNDP, Human Development Report 2006, Beyond scarcityePqgueverty and the global and the
global water crisis;Forward”: http://hdr.undp.org/hdr2006/pdfs/repdR06-complete.pdf
Cf. The Right to Developmer@ETIM, Geneva, June 2007.

2

Committee Against Torture, CAT (to file complaints and request informatioB)ffice
of the High Commissioner for Human Rights, aveneelal Paix 8-14, CH-1211
Geneva 10, Switzerland. Fax: +4122 9179022. E-rtiajbetitions@ohchr.org

Committee on Migrant Workers, CMW (information). Office of the High
Commissioner for Human Rights, avenue de la Pab4,8€H-1211 Geneva 10,
Switzerland. Fax: +4122 9179022. E-mail: cedele@olschr.org

At the regional level

African Commission on Human and People’s Rightgto file complaints and request
information). Avenue Kairaba, P.O. Box 673, Banfagmbia. Tel.: +220 4392962
Fax : +220 4390764. E-mail: achpr@achpr.org

Inter-American Commission on Human Rights (to file complaints and request
information). Organization of American States. 188%treet, N.W., Washington,
D.C. 20006, USA. Fax: +202 458-3992. E-mail: cidh@m®as.org

Inter-American Court of Human Rights (to file complaints). Corte Interamericana de
Derechos Humanos, Avenida 10, Calles 45 y 47 Lose¥pSan Pedro, Apartado
Postal 6906-1000, San José, Costa Rica. Tel.: 2386581. Fax: +506 2340584.
E-mail: corteidh@corteidh.or.cr

European Committee of Social Rights(to file collective complaints and request
information). Secretariat of the European Sociar@h Directorate General of Human
Rights — DG I, Avenue de I'Europe, 67075, StraspdDedex, France. Tél.: +333
88413258 Fax: +333 88413700. E-mail: social.ch@rtere.int. Web: www.coe.int

European Court of Human Rights(to file complaints). Council of Europe, Avenue de
'Europe, 67075 Strasbourg Cedex, France. Tel.:3+88412018. Fax: +333
88412730. Web: www.coe.int

THREE RELEVANT ADRESSES

Habitat International Coalition (HIC)

Habitat International Coalition is a world wide itan of NGOs that was created
in 1976 to monitor compliance of the commitmentsienay governments at the United
Nations Conference on Human Settlements in Vancol9@6. It plays a major civil
society role at international meetings on housgugh as, for example at the Istanbul
Conference on Human Settlements (1996) and at thédWrban Forums in Nairobi
(2002) and in Barcelona (2004). The Coalition hasdpced several reference
documents promoted by NGOs, such as the World @héot the Right to the City,
which aims to support movements for decent housingrban centers. The Coalition
has also carried out a large number of field missim denounce violations of the right
to adequate housing throughout the wonldw. hic-net.org

Center for Housing Rights and Evictions (COHRE)

COHRE is an organization for the defense of hunigints that works essentially
for the promotion and respect of the right to adegthousing. In its struggle for the
realization of this right, COHRE has several apphes: training and legal aid for
NGOs and local associations; the use of nationagional, and international
mechanisms; the prevention and the control of fbreeictions carried out with the
support of an action network; investigative missiom the field; lobbying of
government officials and the United Nations; reskeaand publication of reference
works on the right to adequate housiwgmw.cohre.org
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Annex 4

Main Reference Websites and Instances to Which Oriday Recur

MAIN REFERENCE WEBSITES

Office of the High Commissioner for Human Rightsvw.ohchr.org

ONU-Habitat: www.unhabitat.org

Inter-American Commission on Human Rights: www.o@dts.org

African Union: www.africa-union.org

African Commission on Human and People’s Rightswaaehpr.org

Council of Europe: www.coe.int

European Union: http://europa.eu.int

Association internationale des techniciens, exprthercheurs (AITEC):
http://aitec.reseau-ipam.org/

Asian Coalition for Housing Rights (ACHR): www.aafhet

Center on housing rights and evictions: www.cohre.o

Habitat International Coalition: www.hic-net.org

Emmaus International: www.emmaus-international.org

European Federation of National Organisations vmgrkvith the Homeless
(FEANTSA): www.feantsa.org

L'Association Internet pour la promotion des drdigs’homme (AIDH) :
www.droitshumains.org

INSTANCES TO WHICH ONE MAY RECUR
At the international level

Mr. Miloon Kothari, Special Rapporteur on adequate housing (to fileptaimts and
request information) Office of the High Commissiofier Human Rights, avenue
de la Paix 8-14, CH-1211 Geneva 10, Switzerlandx: Fe4122 9179006.
E-mail: urgent-action@ohchr.org

Committee on Economic, Social and Cultural Righ@ODESC (to request
information). Office of the High Commissioner foruhtan Rights Avenue de la
Paix 8-14, CH-1211 Geneva 10, Switzerland. Fax:224D179046/9179022.
E-mail: wlee@ohchr.org

Committee on the Elimination of Discrimination Against Women, CEDAW (to file
complaints and request information). United Natich&/N Plaza, DC2-12th Floor,
New York, NY, 10017, USA. Fax: +1212 9633463. Edmdaw@un.org; tb-
petitions@ohchr.org. Web: www.un.org/lwomenwatch/daw

Committee on the Elimination of Racial Discrimination, CERD (to file complaints
and request information). Office of the High Consigser for Human Rights, avenue
de la Paix 8-14, CH-1211 Geneva 10, Switzerlandx: Fe4122 9179022.
E-mail: nprouvez@ohchr.org; th-petitions@ohchr.org

Committee on the Rights of the Child,CRC (to request information). Office of the
High Commissioner for Human Rights, avenue de lix Ba4, CH-1211 Geneva
10, Switzerland. Fax: +4122 9179022. E-mail: pd@ihchr.org

Human Rights Committee,HRC (to file complaints and request informationjfiz
of the High Commissioner for Human Rights, aveneelad Paix 8-14, CH-1211
Geneva 10, Switzerland. Fax: +4122 9179022. E-riiaietitions@ohchr.org
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100 million slum dwellers by 2020, and reduce b¥f liae proportion of
persons who have no access to potable water by*2015
These goals are insufficient, and it is more andergenerally admitted
that the Millennium Goals overall will not be reachwithin the allotted time
frame. Worse, the proposed approach for reachieg thincreasing financing
for the construction of new housing for the pooresst largely inadequate.
What is needed in order to realize the right ot@ladequate housing is to at-
tack the deep rooted causes of non-access to lgotigioughout the world.
These causes have been identified by the Uniteidiat
Special Rapporteur on the Right to Adequate Housifilgon Kothari. They
include, in particular: land and property specaolgtiexpropriations and forced
evictions; the rural exodus and the growth of studiscrimination against
vulnerable groups, including women, children, refesy migrants, the elderly
and the handicapped; the negative effects of flratimation of public services.
In other words, demanding the right to adequatesinguimplies fighting
for the inclusion of the most vulnerable peoplesatiety and forcing govern-
ments to respect their legal obligation to guamatdife of dignity. This im-
plies also fighting forced evictions, illegal inténnational law but of which
hundreds of thousands of persons are victims exeay.
It is not possible to treat all the aspects andigafions of the right to ad-
equate housing in the scope of the present broctmhieh aims primarily to:
« contribute to the improvement of available inforin@t on the right to
adequate housing;
- present examples of implementation of the righadequate housing on the
national level;
 point out what monitoring mechanisms are availahlghe international, regional
and national level for use by victims of violatiaisheir right to adequate housing.

All movements and social groups as well as NGOsdégend the homeless,
the inadequately housed and the evicted are weflaacted with the in-
ternational instruments and their use at the natilevel. This brochure aims to
accompany them in their daily struggle to demarspeet for the right to
adequate housing.

The first part of the brochure deals with the d&éin and the content of the
right to adequate housing. The second part dissukserecognition of the right
to housing at the international, regional and matévels. The third part deals
with the obligations of governments and the impletation of these rights at the
national level. The fourth part explores the resiregchanisms available at the
national, regional and international levels for theotection of vulnerable
persons or groups of persons whose right to adedpoaising has been violated.

5 A/RES/55/2: http:/iwww.un.org/millennium/declaratiares552e.htm

5 Annual reports of the United Nations Special Raporon the Right to Adequate Housing to
the Commission on Human Rights (2001 to 2005) anthé Human Rights Council (since
2006): E/CN.4/2001/51, E/CN.4/2002/59, E/CN.4/2603F/CN.4/2004/48, E/CN.4/2005/48,
E/CN.4/2006/41, A/HRC/4/18: http://ap.ohchr.orgidoents/dpage_e.aspx?m=98
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|. DEFINITION AND CONTENT OF THE RIGHT
TO ADEQUATE HOUSING

A) The Committee on Economic, Social and Cultural Rjhts

For the Committee on Economic, Social and Cult®ights, the principal
U.N. body entrusted with overseeing the realizatigngovernments of the
right to adequate housing, “the right to housingudth not be interpreted in a
narrow or restricted sense which equates it with, €xample, the shelter
provided by merely having a roof over one’s heasliews shelter exclusively
as a commodity. Rather it should be seen as thé tagive somewhere in se-
curity, peace and dignity.”

Housing corresponds to international law if certaimimal elements are
guaranteed at all times:

» legal security of tenure, including protection agaiforced eviction;

- availability of services, materials, facilities aindrastructure, including ac-
cess to safe drinking water and sanitation;

- affordability, including for the poorest, througbusing subsidies, protec-
tion against unreasonable rent levels or rent aszs;

« habitability, including protection from cold, dampeat, rain, wind and
disease vectors;

« accessibility for disadvantaged groups, includiagtte elderly, children,
the physically disabled, the terminally ill andtines of natural disasters;

« location, far from polluted sites or pollution soes but near to health-care
services, schools, child-care centers and othéaldacilities ®

The Committee has repeatedly emphasized the ptiohitof forced evic-
tions. In its General Comment No. 7, it definecttat eviction as:

“the permanent or temporary removal against theiit of individuals, families
and/or communities from the homes and/or land witiely occupy, without the
provision of, and access to, appropriate formsegfal or other protection”
For the Committee, forced evictions are prima fanigompatible with the ob-
ligations of the International Covenant on EconanfBocial and Cultural
Rights and “all persons should possess a degreseofirity of tenure which
guarantees legal protection against forced evictiblrassment and other
threats.”°

7 V. Annex 1,General Comment No. 4 on the right to adequate ingu@rticle 11, § 1)§ 7,
adopted 13 December 1991.

8 lbid., § 8.

¢ V. Annex 2,General Comment 7 on the right to adequate housorged evictions (Article 11,
§1), § 3, adopted 20 May 1997.

' |bid., § 1.

Turkey (1982)

Article 57

The State shall take measures to meet the neettetising, within the framework
of a plan which takes into account the charactesisif cities and environmental condi-
tions and supports communitpusingprojects.

Venezuela (1999)

Article 82

Every person shall be entitled twusingthat is suitable, comfortable, clean,
provided with essential services and conduciveaayig on in a humane manner
family, neighborly and community relations. The gnessive realization of this right
shall be a responsibility shared by the citizend #ire government. The government
shall give priority to families and shall guarantisem, especially those of limited
means, the means to accede to social programsoacredit for the construction, ac-
quisition or enlargement of thedwellings

Viet Nam (1992)

Article 58

Citizens have the rights to own legally-earned mep savingshomes means of
activities and production, capital and other assétsusiness or other economic organ-
isations. The state protects citizens’ legal rightswnership and inheritance.
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2. It is incumbent upon the state to plan and eteegihousing policy inserted in the
plans for zoning of the territory.

Seychelles (1993)

Article 34

The state recognises the right of every citizeadequate and decent shelter conducive
to health and wellbeing and undertakes either tijirec through or with the co-operation of
public or private organisations to facilitate tiffeetive realization of this right.

Slovenia (1991)

Article 78
The State shall create the conditions necessagn#éble each citizen to obtain
proper housing.

Spain (1978)

Article 47

All Spaniards have the right to enjoy decent anebjadtehousing The authorities
shall promote the conditions necessary and estapéstinent norms to make this right
effective, regulating the use of land in accordawité the general interest to prevent
speculation. The community shall share in the imsed values generated by urban
activities of public bodies.

Sri Lanka (1977)

Article 27

2. (c) The state is pledged to establish in Srikaaa democratic socialist society,
the objectives of which includes: the realizatignali citizens of an adequate standard
of living for themselves and their families, incing adequate food, clothing and
housing the continuous improvement of living conditionsdathe full enjoyment of
leisure and social and cultural opportunities.

Switzerland (1999)

Article 41

1. The Confederation and the Cantons shall siiesure that, in addition to personal
responsibility and private initiative: (e) everyrgen looking for housing shall find, for
himself or herself and his or her family, apprdgrizousing at reasonable conditions.

Article 108

1. The Confederation shall encourage the constmictind the ownership of
housing for private persons’ own use, and the égtof developers and organisations
for social housing.

2. It shall promote, in particular, the acquisitiand development of land, the effi-
ciency of construction, and the reduction of camgton and housing costs. (...)

4. In fuffilling this task, it shall, in particulatake into account the interests of fam-
ilies and elderly, needy, and disabled persons.

Suriname (1987)

Article 49
A housing plan shall be determined by law, aimethatprocurement of a sufficient
number of affordable houses and state controlefitie of real estate for public housing.
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B) The Special Rapporteur on the Right to Adequatélousing

For the United Nations Special Rapporteur on thghRio Adequate
Housing, Miloon Kothari, “the human right to adetpihousing is the right of
every woman, man, youth and child to gain and sustasecure home and
community in which to live in peace and dignity.”

The Special Rapporteur emphasizes that the reaalizaf the right to ad-
equate housing is intimately linked to the reail@atof other basic human
rights, such as the right to life, the right to teation of one’s private life, of
one’s family and one’s home, the right to not bbjected to inhuman or de-
grading treatment, the right to land, the rightaiod, the right to water and the
right to health. He has also insisted that itsizatibn is tied to respect of the
fundamental principles of non-discrimination anddgr equality?

As a complement to the work of the Committee onribooic, Social and
Cultural Rights, the Special Rapporteur has drafftéliicators for the right to
housing® and criteria for their implementatich.

In several of his reports, the Special Rapporteuthe Right to Adequate
Housing has also insisted on the prohibition otéar eviction¥ and on the
obligation to help the homele¥sHe has recently drafteBasic Principles on
Development-Based Evictions and Displaceméhtshich complete the
Guiding Principles on Internal Displacemerdealing with displacements due
to armed conflict or natural disasters and whicthaee presented in an earlier
brochure'®

Moreover, the Special Rapporteur has devoted studiéwomen’s equal
ownership of, access to and control over land badetual rights to own prop-
erty and to adequate housing’studies in which he analyses the obstacles to

1 Report of the Special Rapporteur on the Right tedicite Housing to the SCommission on
Human Rights, E/CN.4/2001/51, § 8, 25 January 2001.

2 See note 6.

V. Annex Il of his annual report presented to tifeséssion of the Human Rights Council,
A/HRC/4/18, 5 February 2007.

4 These are: 1. security of tenure; 2. public goatu$ services; 3. environmental goods and ser-
vices (including land and water); 4. affordabilitfincluding access to finance);
5. habitability; 6. accessibility (physical); 7chtion; 8. cultural appropriateness; 9. freedom
from dispossession; 10. information, capacity aagacity-building; 11. participation and self-
expression; 12. resettlement; 13. safe environnightsecurity (physical) and privacy. V. the
annual report of the Special Rapporteur to th# B®mmission on Human Rights, E/CN.
4/2003/5, 3 March 2003, § 51.

5 E/CN.4/2004/48: http://daccessdds.un.org/doc/UNDEENM/G04/115/83/PDF/G0411583.pdf
See also Fact Sheet No 25 of the Office of The Wigh Commissioner for Human Rights,
Forced Evictions and Human Rightstp://www.unhchr.ch/html/menu6/2/fs25.htm

16 E/CN.42004/48, Ibid.

17 Presented to the "4 session of the Human Rights Council, A/HRC/4/1§ 81-24:
http://daccessdds.un.org/doc/UNDOC/GEN/G04/115/88/30411583.pdf

8V, our brochurénternally Displaced Personsittp:/mww.cetim.ch/en/publications_details.php?
currentyear=&pid=144

19V, Resolution of the Commission on Human Rights22a9.
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effective realization of the rights of women in Bmg, such as “violence
against women, the discriminatory cultural and alonbrms and family and
personal laws, multiple discrimination, privatizati and unaffordability of
housing for women, and the impacts of natural tésasforced evictions and
HIV/AIDS on women™?

C) ONU-Habitat

For the U. N. Commission on Human Settlements (Uilitatf* and the
Global Strategy for Sheltét,“shelter for all’ means affordable shelter fot al
groups in all types of settlements, meeting thechasjuirements of affordab-
ility, tenurial security, structural stability amufrastructural support, with con-
venient access to employment and community serdgiodgacilities™

It is to be emphasized that the U.N. has organiaedworld conferences
(in 1976 in Vancouver and in 1996 in Istanbul) amfan settlements during
which declarations and action plans were adoptéd tve purpose of solving
the problems of adequate housing in the world 6o &hapter 11.A).

20 E/CN.4/2006/118.

2 In 2002 the U.N. Commission on Human Settlementaine the Governing Council of the
United Nations Human Settlements Program, was redditdN-Habitat” and was placed under
the authority of the General Assembly. V. Genersdénbly resolution A/RES/56/206, adopted
21 December 2001.

22 The Global Strategy for Shelter was officially latied 16 February 1989 in New York at U.N.
headquarters, with the purpose of “shelter fobglthe year 2000”. V. A/RES/43/181 adopted
20 December 1988: http://www.un.org/documents/géi¥a43r181.htm.

2 First report of the Commission on Human Settlemamtsthe implementation of the Global
Strategy for Shelter to the year 2000, § 2, A/4848/.1, adopted 6 June 1988.
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promote adequate employment opportunity to sudhecis. In the implementation of
such programs the State shall respect the rightmafl property owners.

10. Urban or rural poor dwellers shall not be eadchor their dwellings demol-
ished, except in accordance with law and in agnsthumane manner. No resettlement
of urban or rural dwellers shall be undertaken aiithadequate consultation with them
and the communities where they are to be resettled.

Poland (1997)

Article 75

1. Public authorities shall pursue policies condeitd satisfying the housing needs of
citizens, in particular combating homelessnessmptimg the development of low-
incomehousingand supporting activities aimed at acquisitioa bbme by each citizen.

Portugal (1982)

Article 65

1. Everyone shall have the right for himself and family to a dwelling of
adequate size satisfying standards of hygiene amdoct and preserving personal and
family privacy.

2. In order to safeguard the right to housing dlishe the duty of the State to: (a)
draw up and put into effect a housing policy as pamgeneral regional planning and
based upon town plans which safeguard the existenar adequate network of trans-
port and social facilities; (b) To promote, in aomgtion with local authorities, the con-
struction of economic and social housing; and (emte private building subject to
the public interest.

3. The State shall adopt a policy aimed at introttye system of rents compatible
with family incomes and of individual ownershipawellings.

4. The State and local authorities shall exercffectve supervision over immov-
able property, take urban lands into national andigipal ownership where necessary
and lay down rights of use.

Republic of Korea (1948)

Article 35
3. The state shall endeavour to ensure comfortablesing for all citizens through
housing development policies and the like.

Russian Federation (1993)

Article 40

1. Each person has the right to housing. No onelraaybitrarily deprived of housing.

2. Bodies of state power and bodies of local selfegnment encourage housing
construction and create conditions for the exerafge right to housing.

3. Housing is provided free or at affordable castow-income and other citizens
indicated in the law who require housing from thetes municipal and other housing
stocks in accordance with the norms prescribedy |

Sao Tome and Principe (1975)

Article 48
1. All have the right tdousingand to an environment of human life and the doty t
defend it.
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food, water supply, reasonable national minimunngvwage, old age and pensions,
unemployment, and sick benefits and welfare fodtsabled are provided for all citizens.

Pakistan (1990)

Article 38 (d)

The State shall provide basic necessities of lihas food, clothindyousing educa-
tion and medical relief, for all such citizensespective of sex, caste, creed or race, as are
permanently or temporarily unable to earn theilihood on account of infirmity, sick-
ness or unemployment.

Panama (1978)

Article 113
The State shall establish a natiohalisingpolicy with the purpose of ensuring the en-
joyment of this social right to all of the poputatj especially low-income groups.

Paraguay (1992)

Article 57

Every senior citizen has the right to receive fulbtection by his family, society,
and the State. State organisations will promoteviké-being of senior citizens by
providing them with social services to meet thededs for food, healthhousing
culture, and leisure.

Article 59

Family property is hereby recognised as an ingtituof a social interest. The law
will implement a system under which it will operaf@amily property will consist of the
family houseor estate and its furniture and working tools, alihtannot be subjected to
any attachment.

Article 100

Every inhabitant of the Republic has the right éeehthousingfacilities. The State
will establish conditions conductive to the implertaion of this right and will pro-
mote housing projects of social interest specially designed law-income families
through adequate methods of financing.

Peru (1993)

Article 195

8. Local governments shall favor development ardidbal economy, as well as the
furnishing of public services coming under theiryew, in harmony with national and
regional development policies and plans. Theirarsibilities shall be: develop and regulate
activiies and/or services in education, heditousing sanitation, environment, use of
natural resources, public transports, vehiculffid¢rgourism, conservation of archaeological
and historical monuments, culture, leisure timesgpits, all in conformity with the law.

Philippines (1986)

Article 13

9. The State shall be law, and for the common goodertake, in co-operation
with the private sector, a continuing programmeudjan land reform and housing
which will make available at affordable cost deckatising and basic services to un-
derprivileged and homeless citizens in urban cergtrel resettlement areas. It shall also
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lllustration n°1
Forced Evictions

More than a million persons are victims of forced evictions every year. Such
evictions are the result of armed conflicts but also of development projects,
urban modernization or the organization of mega-events among which the
Olympic Games are an outstanding example.

Dams constructed for “development” are the cause of hundreds of thousands of
expulsions and forced displacements every year. In Turkey, for example, the
construction of the llisu dam on the Tigris River (in Turkish Kurdistan) has en-
tailed the forced expulsion of more than 50,000 Kurds.

In India, urban modernization has resulted in massive expulsions of populations
living in slums. The “rehabilitation” project of the Dharavi slum in Bombay, one
of the biggest in Asia, is particularly disturbing. It could result in the expulsion of
more than 300,000 persons in several months.

In China, the city of Beijing has been profoundly transformed in preparation for
the 2008 Olympic Games, producing the forced displacement of hundreds of
thousands of persons, most arbitrarily and with no possibility of redress.

The modernization of the city of Brussels (Belgium), to allow for the building of
the headquarters of the European Union, also brought about numerous expul-
sions starting in 1958, with no effort made to involve the inhabitants and mer-
chants, opening the way to real estate speculation.

In Europe, thousands of persons, such as the Roms and squatters, have also
been victims of forced expulsions each year because their legal status is pre-
carious. Several squatter settlements, for example, were forcefully evicted with
no advance notice nor possible appeal in Geneva (Switzerland), in July 2007.

Sources:

- Report of the U.N. Special Rapporteur on the Right to Food, Jean Ziegler, communications
sent to governments and other stake holders and their responses, A/HRC/4/30/Add.1:
http://daccessdds.un.org/doc/lUNDOC/GEN/G07/103/43/PDF/G0710343.pdf

- Le Monde, “A vendre : Dharavi, bidonville, 214 hectares”, 19 July 2007.

- L'installation de I'Union européenne dans la ville de Bruxelles: Impact et mobilisation
des habitants (1958-2003), January 2004,
http://www.habitat-participation.be/www/rapport/
PUBLICATION%202004/Union%20euro%z20et%20mobilisation%20habitants%20-%20Rapport.pdf
- According to the COHRE, more than 400,000 persons have been displaced as of 1 July
2007, and more than a million will have been displaced by the beginning of the Olympic
Games. The COHRE emphasizes that this situation is comparable to the preparations for
the 1988 Seoul Olympic Games, during which 720,000 persons were forcefully displaced.
COHRE, Fair Play for Housing Rights: Mega-Events, Olympic Games and Housing Rights,
2007: http://www.cohre.org/store/attachments/COHRE%27s%200lympics%20Report.pdf.



lllustration n°2

Urbanization, right to adequate housing and therig  ht to the city

The development of cities - and especially of large and very large cities - was
the salient characteristic of urbanization in the last century. Urban growth is a
world wide phenomenon. According to various estimates, accelerated urbaniza-
tion, begun in the 1950s, will produce an overall urbanization level of 65% by
2050.

Today's city is the product of neo-liberal globalization. It is supposed to be
“useful” in that it offers urban infrastructures and services likely to attract
investors, to promote high levels of productivity and to assure social peace. In
the countries of the South, the plethora of social, economic, technical and polit-
ical challenges that cities have had to face are due to urbanization that has
been subjected to aimost no regulation.

While it is broadly acknowledged that cities, particularly the biggest, are the
motor of economic growth, it is nonetheless appropriate to question the nature
of these cities and the consequences this new configuration generates within
today’s societies. The urban concentration that accompanies the concentration
of capital upsets the town-country balance and, more generally, that between
urbanized areas and the overall territorial context within which they are located.
It leads to new urban forms that manifest increasing inequalities in the distribu-
tion of wealth: private cities and luxury ghettos sit side by side with impover-
ished neighborhoods.

Efforts to exploit cities by putting them at the service of the market tend to
empty them of their traditional and indispensable political dimension. In this
way, the residents have become simple economic agents who must now reas-
sert their right to urban citizenship.

The world’s civil society movement has emerged in this context to combat the
inequalities engendered by this system: social, political, economic and ecolo-
gical inequalities. Access for all to economic, social and cultural rights must be
demanded.

It is also in this context, at the beginning of the twenty-first century, that the
world’s civil society movement launched the “right to the city” movement. In the
words of Jean-Frangois Tribillon, “the right to the city means benefiting from ad-
equate housing, having a decently paid job, being able to be surrounded by
one’s family, living safe from police harassment, and, more specifically, living in
a beautiful city that is convenient, healthy and respectful of the environment”.

At the Americas Social Forum (Quito, July 2004) and the World Urban Forum
(Barcelona, September 2004), social movements launched a World Charter of
the Right to the City calling for “a democratic management of the city” (Art. Il,
§ 1), with a chapter devoted to the “right to shelter” (Art. XIV).

For his part, the U.N. Special Rapporteur on the Right to Adequate Housing
has explored the question of a participatory budget in certain cities (in the
South Common Market, Mercosur), which “experiments with new strategies of
improving housing and living conditions of the poor”.
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The government is responsible for laying the grovoté to accomplish this, with the first
consideration given to those who are in need, itiqodar villagers and labourers.

Article 43

The economy of the Islamic Republic of Iran, with ébjectives of achieving the
economic independence of the society, uprootingggwand deprivation and fulfilling
human needs in the process of development whikepring human liberty, is based on
the following criteria: the provision of basic nesties for all citizenshousing food,
clothing, hygiene, medical treatment, education guednecessary facilities for the es-
tablishment of a family.

Italy (1947)

Article 47

The Republic encourages and safeguards savindkita aspects and supervises,
coordinates and controls the issuing of credienitourages the investment of private
savings in the purchase bémesor holdings directly farmed by the owners anddatire
or indirect investment in large productive enteseri

Mali (1992)

Article 17
Education, instruction, formation, workpusing leisure, health and social protec-
tion shall constitute recognised rights.

Mexico (1983)
Article 4

Every family has the right to enjoy decent and prdmusing The law shall estab-
lish the instruments and necessary supports th =sid goal.

Netherlands (1984)
Article 22
2. It shall be the concern of the authorities twvjate sufficientiving accommodation.

Nepal (1990)

Article 26

1. The state shall adopt a policy which is dirediedards the upliftment of the
standard of living of the general public througk tlevelopment of the basic structures
like public education, healtfousingand employment of the general public of all the
regions by making equitable distribution of investrnof the economic resources for
the balanced development in the various geograbptegan of the country.

Nicaragua (1987)

Article 64
Nicaraguans have the right to decent, comfortabtesafehousingthat guarantees
familial privacy. The State shall promote the firffient of this right.

Nigeria (1989)
Article 17
2. (d) The state shall direct its policy towardueimg that suitable and adequateelter
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Article 119 (g)

The following are basic obligations of the stateptomote on a priority basis the con-
struction of popular housing through systems oériting so that a larger number of
Guatemalan families may have title to it. When ltesyior cooperatively-held housing is
involved, the system of land tenure may be differen

Guyana (1980)

Article 26
Every citizen has the right to progesusingaccommodation.

Haiti (1987)

Article 22

The State recognises the right of every citizedeoenthousing education, food
and social security.

Honduras (1982)

Article 118

The homestead shall be the subject of specialld¢igis designed to protect and
further it.

Article 123

All children shall enjoy the benefits of social sety and education. Every child
shall have the right to grow and develop in gooalthe for whom special care shall be
given during the prenatal period, as much for thigddcas for the mother, both being
entitled to food, housing, education, recreatiod adequate medical services.

Article 178

All Hondurans have the right to decent housing. $tete shall design and imple-
ment housing programmes of social interest.

Article 179

The State shall promote, support and regulate rib@tion of systems and mechan-
isms for the utilization of internal and externakources to be used for solving the
housing problem.

India (1949)

Article 39

The State shall promote, support and regulate ribtion of systems and mechan-
isms for the utilization of internal and externakources to be used for solving the
housing problem.

Iran (1980)

Article 3

12. In order to attain the objectives specifiedaiticle 2, the government of the
Islamic Republic of Iran has the duty of directiall its resources to the following
goals: the planning of a correct and just econasyitem, in accordance with Islamic
criteria, in order to create welfare, eliminate @dy, and abolish all forms of
deprivation with respect to footipusing work, health care, and the provision of social
insurance for all.

Article 31

A suitabledwelling according to need, is the right of every Irarparson and family.
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In one of his annual reports, he studied several cases:

“In Porto Alegre [Brazil], residents and city officials claim that the participatory
budget process has not only made a marked difference in living conditions but,
more importantly, has had an empowering effect on the poor. In Montevideo
[Uruguay], pro-poor policies and programs adopted by the city, without central
government support and despite economic downturn, have led to closing the
precipitous gaps between low-income groups and the rest of the city's popula-
tion, including by: extending sanitation to over 90 per cent of residences;
providing public transportation to all of the city’s peripheral settlements; pur-
chasing over 220 hectares of centrally located urban land and allocating them
for construction of low-income housing; and establishing low-cost material
banks and technical assistance centers. Rosario [Argentina] has declared itself
a “human rights city” and committed to openness, transparency and accountab-
ility. The city government submits to scrutiny by a committee of citizens which
continuously examines Rosario’s obligations and commitments under interna-
tional law, recommends actions and organizes human rights training.”

In Europe, several dozen mayors of European cities adopted, on 18 May 2000,
in Saint-Denis (France), A European Charter of Human Rights in the City. They
wanted to extend the scope of the Engagement that they had signed in October
1998 in Barcelona: define on the municipal level some of the fundamental hu-
man rights and translate them into action.

By drafting this Charter, the European cities intend to put into effect “in a con-
text of territorial proximity” the founding principles of the Universal Declaration
of Human Rights adopted by the United Nations in 1948. The initiators of this
text wish to put the “aspirations of the citizenry” at the center of the projects of
cities - cities that can transform themselves into spaces particularly appropriate
for social innovation, for the practice of solidarity and for resistance to an eco-
nomic globalization deemed too neo-liberal.

Sources :

- Association Internationale des Techniciens, Experts et Chercheurs (AITEC),
http://aitec.reseau-ipam.org/spip.php?rubrique6

- Report of the U.N. Special Rapporteur on the Right to Adequate Housing, presented to
the 59" session of the Commission on Human Rights, 3 March 2003, E/CN.4/2003/5, §8§
47 to 49: http://daccessdds.un.org/doc/lUNDOC/GEN/G03/113/62/PDF/G0311362.pdf

- Association Internet pour la promotion des droits de 'homme (AIDH):
http://www.aidh.org/Europe/Charte_des_DH.htm



II. PERTINENT REGIONAL AND
INTERNATIONAL TEXTS

The right to adequate housing has been recognizetimerous texts at
both the international and the regional level. i international level, the two
most important texts are the 194®iversal Declaration of Human Rights
and the 196Anternational Covenant on Economic, Social and Cuital
Rights At the regional level, the most important texts the European Social
Charter, revised in 1996, and various African imstents for the protection of
the rights of the child and of women (see below).

A) At the International Level?*

1. The Universal Declaration of Human Rights (1948)

The right to adequate housing was recognized ffitkt time at the inter-
national level in the 1948 Universal DeclarationHyfman Rights. In this de-
claration, the states parties proclaimed that:

“Everyone has the right to a standard of living gdate for the health and
well-being of himself and of his family, includifapd, clothing, housing and
medical care and necessary social services, andritte to security in the
event of unemployment, sickness, disability, widodhold age or other lack
of livelihood in circumstances beyond his contr¢Att. 25)

The strength of the Universal Declaration of HurRaghts lies in its hav-
ing been accepted by all countries.

2. The International Covenant on Economic, Sociah@
Cultural Rights (1966)

In 1966, almost 20 years after the Universal Detian of Human Rights,
United Nations member states adopted the IntemetiGovenant on Econom-
ic, Social and Cultural Rights (ICESCR), in whittey recognized the right to
adequate housing. In Article 11, governments cotechithemselves to taking
necessary measures to realize:

“the right of everyone to an adequate standardwafigj for himself and his family,

including... to the continuous improvement of liviogditions. The States Parties
will take appropriate steps to ensure the real@aif this right, recognizing to this
effect the essential importance of internationabperation based on free consent.”

24 For the recognition of the right to adequate haggin the international level, see UN-Habitat
and the Office of the U.N. High Commissioner forrhian Rights (OHCHR)Housing rights
legislation: review of international and nationadal instruments2002:
http://huachen.org/eng/about/publications/docsihgyzdf; also OHCHRFact Sheet No 21, The
Human Right to Adequate Housitngtp://www.ohchr.org/english/about/publicatiorete/fs21.htm
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Ecuador (1998)

Article 23

Without prejudice to the rights established in #Bnstitution, nor to those in the
international instruments in force, the governmestognizes and guarantees to all
persons the following: the right to a quality éélassuring good health, sufficient nutri-
tious food, potable water, a healthy environmedtication, work, a job, leisure time,
housing, clothing and other necessary social amsnit

Article 32

To implement the right to adequate housing antiégtotection of the environment,
the municipalities shall have the right to expraf®j reserve and control areas for future
development in conformity with existing legal prsigins. The government shall favor
housing programs that are in the public interest.

Equatorial Guinea (1995)

Article 13
Every citizen shall enjoy the followings freedorfise movement anesidence

El Salvador (1984)

Article 51

The law shall specify what enterprises and estabiénts, due to special condi-
tions, are required to provide a worker and hisiffamith suitable housing, schools...
and other social services and attention necessatiidir well-being.

Article 119

Housing construction is declared to be a mattesoofal interest. The state shall en-
deavour to permit the greatest possible numberabfaforian families to become
homeowners. It shall undertake to see that evem fawner shall provide a sanitary
and comfortable home for his workers and tenamis,shall provide facilities to enable
small owners to do so.

Finland (1999)

Article 19

The government shall favor the right of everyoneatiequate housingnd shall
support personal efforts in the pursuit of housing.

Greece (1975)

Article 21

4. The provision ohomesto those who are homeless or live in inadequatrsing
conditions shall be the subject of special carthkyState.

Guatemala (1985)

Article 105

Through specific entities, the State will suppdr planning and construction of
housing projects, establishing adequate systeméinahcing that would make it
possible to involve the different programmes sd the workers may opt for adequate
housing and meet health requirements. The owneentefprises are obliged to make
available to their workers--in cases establishedaty-the housing units that meet the
above-mentioned requirements.
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persons and in social cases, artistic and sciemtiéation shall constitute the social and
cultural rights recognised by the present Condtituivhich aims to promote them.

Cambodia (1993)

Article 31

The Kingdom of Cambodia shall recognise and respestan rights as stipulated
in the United Nations Charter, the Universal Deaian of Human rights, the coven-
ants and conventions related to human rights, wésreerd children’s rights.

Colombia (1991)

Article 51

All Colombian citizens are entitled to live in dign The State will determine the
conditions necessary to give effect to this righd aill promote plans for publibous-
ing, appropriate systems of long-term financing, amehmunity plans for the execution
of these housing programmes.

Article 64

It is the duty of the State to promote the gradialess of agricultural workers to
landed property in individual or assosational fand to services involving education,
health, housing, social security, recreation, ¢resbmmunications, the marketing of
products, technical and management assistance théhpurpose of improving the
incomes and quality of life of the peasants.

Congo (2005)

Article 48

The right to decent housing, the right to accespdtable water and to electric
energy shall be guaranteed. Enabling legislatiall &fe enacted to assure the enjoy-
ment of these rights.

Costa Rica (1949)

Article 65

The State shall promote the construction of lowt¢msisingand create a family
homestead for workers.

Democratic People’s Republic of Korea (1972)

Article 69
The State provides functional modern houses antelsdfer the working people. The
State builds modern rural houses at its expensetieds them free for the use of co-
operative farmers.

Dominican Republic (1966)

Article 8

15 (b). The establishment of every Dominican homéaad or with improvements
belonging to the occupant is declared to be of kiggial interest. To this end, the State
shall encourage the development of public crediadmantageous terms, intended to
make it possible for all Dominicans to possessrafortable and sanitatyome

17. The State shall also offer social assistancthéopoor. This assistance shall
consist of food, clothing, and, in so far as pdes#dequate housing
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3. The International Covenant on Civil and Politit&ights (1966)

The same year, member states adopted the Interak@mvenant on Civil
and Political Rights, in which they recognized tight to life (Article 6), the
right not to be subjected to subjected to tortur®@ruel, inhuman or degrading
treatment or punishment (Article 7) and the rigbtt to be subjected to arbitrary
or unlawful interference in one’s privacy, familyfmome (Article 17).

The International Covenant on Economic, Social @uafural Rights and the
International Covenant on Civil and Political Rigteretreaties They are leg-
ally binding on all states parties (156 and 16Aumber, respectively) that have
ratified then¥?®

4. Conventions Protecting Particularly VulnerablerGups

The right to adequate housing is everybody’s riglithout discrimination.
The fundamental right was established inltiternational Convention on the
Elimination of All forms of Racial Discrimination(1965), in which the states
parties committed themselves

“to prohibit and to eliminate racial discriminatiom all its forms and to guar-
antee the right of everyone, without distinctiort@sace, color, or national or

ethnic origin, to equality before the law, notabiythe enjoyment of... the right
to housing,” (Article 5, e, iii)

However, to protect particularly vulnerable groups;h as women, children,
the elderly, indigenous and tribal peoples, refageestateless persons, other
treaties have been accepted by countries at @ational level:

Women
The right to adequate housing for women was reeegnin theConvention
on the Elimination of all Forms of Discrimination gainst Women(1979).
According to Article 14, § 2(h), the states pariemmit themselves to:
“to eliminate discrimination against women in rurafeas in order to ensure,
on a basis of equality of men and women... adeqivértg conditions, particu-
larly in relation to housing, sanitation, electrigiand water supply, transport
and communications”.

Children
In the Convention on the Rights of the Chijdhe states parties commit
themselves to helping parents or other personkange of the child, particu-
larly in providing shelter. Its Article 27, § 3,quides that:
“States Parties, in accordance with national commlis and within their means,
shall take appropriate measures to assist parents @thers responsible for the
child to implement this right and shall in casenetd provide material assistance
and support programs, particularly with regard totrition, clothing and housing.”

% The list of countries is available on the intersié¢ of Office of the U.N. High Commissioner
for Human Rights: http://www.ohchr.org/english/ctries/ratification/index.htm.
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Tribal and Indigenous Peoples
Common Article 1, § 2, of the 1966 Internationalv€oant on Economic
Social and Cultural Rights and the Internationav&@mnt on Civil and Politic-
al Rights, which applies to tribal and indigenoeses, provides that:
“In no case may a people be deprived of its ownmeed subsistence.”

The right of tribal and indigenous peoples to adtgunousing is also re-
cognized, through their right to land, by the IL@r®ention 169, Article 16,
regarding tribal and indigenous peoples.

Refugees
The right of refugees to adequate housing is reézednin the 1951
Convention Relating to the Status of Refugedis Article 21 provides that:

“As regards housing, the Contracting States, infaoas the matter is regu-
lated by laws or regulations or is subject to tlentol of public authorities,
shall accord to refugees lawfully staying in therritory treatment as favor-
able as possible and, in any event, not less fdlerthan that accorded to
aliens generally in the same circumstances.”

Migrants
The right to adequate housing of the ever growimgimer of migrants and
their families?® has been recognized in Article 43, § 1(d), of &®90
International Convention on the Protection of theights of All Migrant
Workers and Members of Their Familief\ccording to this Convention:
“Migrant workers shall enjoy equality of treatmenith nationals of the State
of employment in relation to: ... Access to housingluding social housing
schemes, and protection against exploitation ipees of rents.”

All the above mentioned treaties are legally bigdim the states that have
ratified them?’

5. International Declarations

Besides the international human rights treatiesyeguonents have
recognized the right to adequate housing and hexemitted themselves to
realizing it in numerous international declaratioims1976, for example, in the
Vancouver Declarationadopted by the United Nations Conference on Human
Settlements, the governments declared that:

“Adequate shelter and services are a basic humahtrivhich places an
obligation on Governments to ensure their attainnisnall people, beginning
with direct assistance to the least advantageduhoguided programs of self-
help and community action. Governments should emte® remove all im-
pediments hindering attainments of these goalssg@tial importance is the

26 According to United Nations figures, there were b8illion migrant persons in 2005 - 115 mil-
lion in the industrialized countries and 75 millianthe countries of the South. U.N. Habitat,
Safe City is a Just City. World Habitat Day 2007.

2" The list of states parties to these internaticneaities is available on the internet site of thic®bf
the U.N. High Commissioner for Human Right: httpaiv.ohchr.org/english/law/index.htm.
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Annex 3

Recognition of the Right to Adequate Housing
in National Constitutions®

Armenia (1995)

Article 31

Every citizen is entitled to an adequate standétiviag for himself or herself and
his or her family, teadequate housings well as to the improvement of living condi-
tions. The state shall provide the essential maaesable the exercise of these rights.

Bahrain (1973)

Avrticle 9(f)
The state shall strive to provide housing for eitig with limited income.

Bangladesh (1972)

Article 15

It shall be a fundamental responsibility of thet&t® attain, through planned eco-
nomic growth, a constant increase of productivedsrand a steady improvement in the
material and cultural standard of living of the pleo with a view to securing its
citizens:

a) The provision of the basic necessities of lifejuding food, clothing, shelter,
education and medical care.

Belgium (1994)

Article 23

3. Everyone has the right to enjoy a life in confity with human dignity. Towards
this end, the law, the decree or rules establisineiér article 134 guarantee, taking into
account the corresponding obligations, economicias@nd cultural rights of which
they determine the conditions for their implementatThese rights include, in particu-
lar, the right teadequate housing

Bolivia (1967)

Article 199

The state shall protect the physical, mental andahitealth of children, and shall
uphold the rights of children tolmeand to an education.

Burkina Faso (1991)

Article 18

Education, instruction, formation, employment, abdecurity, housing leisure,
health, protection of motherhood and of infancistance to the aged or handicapped

% From COHRE,Legal Resources for Housing Rights. Internationad &lational Standards2000.
www.cohre.org/store/attachments/ COHRE%20Sources¥@04t ONU-HabitatNational Housing
Rights Legislation2002, www.unhabitat.org/downloads/docs/3669_293@lf. Updated, unofficial
translations into English, including words and pbsain italics, courtesy of the CETIM.
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(Olympics and other sporting competitions, exhilni§i, conferences, etc.) 'beautiful city'
campaigns, etc. which guarantee protection frorctievi or guarantee rehousing based on
mutual consent, by any persons living on or neaffected sites™ However, few States
parties have included the requisite informatiortheir reports to the Committee. The
Committee therefore wishes to emphasize the impeeté attaches to the receipt of such
information.

21.Some States parties have indicated that informati¢his nature is not available.
The Committee recalls that effective monitoringtted right to adequate housing, either
by the Government concerned or by the Committeeptipossible in the absence of the
collection of appropriate data and would requds3tates parties to ensure that the neces-
sary data is collected and is reflected in thentspsubmitted by them under the Covenant.

Notes

i Report of Habitat: United Nations Conference omidn Settlements, Vancouver, 31 May -
11 June 1976 (A/CONF.70/15), chap. I, recommeod&i8, para. C (ji).

i Report of the Commission on Human Settlementstiom work of its eleventh

session, Addendum (A/43/8/Add.1), para. 13.

Report of the United Nations Conference on Eamiment and Development, Rio de

Janeiro, 3-14 June 1992, Vol. | (AJ/CONF.151/26/Réxol.), annex Il, Agenda

21, chap. 7.9 (b).

iv. Report of the United Nations Conference on Seitlets (Habitat 1) (A/CONF.
165/14), annex Il, The Habitat Agenda, para. 40 (n)

v Commission on Human Rights resolution 1993/7 7apar

vi E/1990/23, annex llI, paras. 6 and 8 (d).

vii E/C.12/1999/8, annex IV.

viii Ibid.
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elimination of social and racial segregation, intfa, through the creation of
better balanced communities, which blend diffesial groups, occupation,
housing and amenities,” (Section Ill, § 8)

While reaffirming the legal status of the rightidequate housing, the heads of
state and of government, assembled at Istanbukgyuim 1996, on the occasion
of the second United Nations Conference on Humdtie®ents (Habitat II),
adopted a declaration in which they committed ttedves, inter alia, to:

“ensuring adequate shelter for all and making humsettlements safer,
healthier and more livable, equitable, sustainadtel productive,” (§ 1)

And they promised:

“the full and progressive realization of the rigiat adequate housing as provided
for in international instruments. To that end, wel seek the active participa-
tion of our public, private and non-governmentattpars at all levels to ensure
legal security of tenure, protection from discriation and equal access to af-
fordable, adequate housing for all persons andr tfzenilies,” (§ 8)

Many other international declarations have alscodaned the practice of
forced evictions. Agenda 21, adopted at the 199®2edrNations Conference
on Environment and Development, speaks of:

“right to adequate housing as a basic human rigkigclaring that “people
should be protected by law against unfair evicfimm their homes or land?®

In 1993, the Commission on Human also declared fittaetice of forced
eviction constitutes a gross violation of humarhisg in particular the right to
adequate housing®

Non-discrimination against women in access to adeghousing and to
land has also been the object of several declasati the international level.
In a resolution on the right to adequate housirdyequality of women regard-
ing property, the Commission on Human Rights reafd, in 2005:

“women'’s right to an adequate standard of livingcluding adequate housing,
as enshrined in the Universal Declaration of HunRights and the Interna-
tional Covenant on Economic, Social and CulturajiRs”

and urges Governments:

“to comply fully with their international and regmal obligations and commit-
ments concerning land tenure and the equality ahem to own, have access
and to control property, land and housing, irrespee of their marital status,

and to an adequate standard of living, includingadate housing®

B) At the Regional Level

The main regional treaties protecting civil anditpeal human rights - the
European Convention on Human Rightsthe American Convention on
Human Rightsand theAfrican Charter of Human and Peoples Rightsall

2 Agenda 21Chapters 7, §8 6 and 9(b): http:/habitat.igyagenda21/a21-07.htm
29V, Resolution 1993/77, § 1, of the Commission omrtan Rights (10 March 1993).
%0V, Resolution 2005/25, § 2, of the Commission omtdn Rights (15 April 2005).
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recognize the right to life, the right not to béjgeted to cruel, inhuman or de-
grading punishment and the right not to be subjetiearbitrary or illegal in-
terference in one’s private or family life or inea home. These civil and
political rights guarantee a partial protectionita# right to adequate housing.

Some regional treaties also recognize the riglatdiequate housing per se:
the European Social Charterthe African Charter of the Rights and Well
Being of the Childand theProtocol of the African Charter of Human and
Peoples’ Rights on the Rights of Women in Africa

1. Europe

The European Social Charter (1961, revised 1996)
The European Social Charter, revised in 1996, eXjgliprotects the right
to adequate housing. Article 31 provides that:
“With a view to ensuring the effective exercisettw right to housing, the
Parties undertake to take measures designed: firdmote access to housing
of an adequate standard; 2. to prevent and redusadiessness with a view to
its gradual elimination; 3. to make the price afusing accessible to those
without adequate resources.”
The European Social Charter (revised) is currdritiging for the 24 states
that have ratified it*

2. Africa

The African Charter of Human and Peoples’ Rights (290)

The African Charter of Human and Peoples Rightssdu# explicitly re-
cognize the right to adequate housing, but sewghalr recognized rights, such
as the right to health (Article 16) and the righpeoples to a general satisfact-
ory environment favorable to their development i@et 24), can be inter-
preted as protecting the right to adequate housihg. African Charter of
Human and Peoples Rights also provides that Afratates should realize the
right to adequate housing that they have recogratdte international level,
including by accepting the International CovenantErzonomic, Social and
Cultural Rights (Article 60 of the African Charteffhus, all those states that
have accepted the African Charter and the Intemali Covenant on
Economic, Social and Cultural Rights are undergatiion to take measures to
realize the right of their people to adequate haysi

The African Charter of Human and Peoples Rightshieen ratified by 53
member states of the African Unign.

3t Albania, Andorra, Armenia, Azerbaijan, Belgium, @afia, Cyprus, Estonia, Finland, France,
Georgia, Ireland, Italy, Lithuania, Malta, Moldavidletherlands, Norway, Portugal, Rumania,
Slovenia, Sweden, Turkey and Ukraine: http://cotie@s.coe.int/Treaty/Commun/ChercheSig.
asp?NT=163&CM=1&DF=10/5/2007&CL=ENG

%2 Names of states parties to the African Charterwhiin and Peoples Rights are available on the
Africa Union site: http://www.africa-union.org/rdat/Documents/Treaties/List/African%20
Charter%200n%20Human%20and%20Peoples%20Rights.pdf
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15. Appropriate procedural protection and due processeasential aspects of all
human rights but are especially pertinent in refato a matter such as forced evictions
which directly invokes a large number of the riglgsognized in both the International
Covenants on Human Rights. The Committee consittetsthe procedural protections
which should be applied in relation to forced dwuit$ include: (a) an opportunity for
genuine consultation with those affected; (b) adézjuand reasonable notice for all
affected persons prior to the scheduled date atieni (c) information on the proposed
evictions, and, where applicable, on the alteregtivrpose for which the land or housing
is to be used, to be made available in reasonihéeto all those affected; (d) especially
where groups of people are involved, governmertial$ or their representatives to be
present during an eviction; (e) all persons cagynt the eviction to be properly identi-
fied; (f) evictions not to take place in particlyabad weather or at night unless the af-
fected persons consent otherwise; (g) provisiorlegél remedies; and (h) provision,
where possible, of legal aid to persons who areeled of it to seek redress from the
courts.

16. Evictions should not result in individuals beingndered homeless or vulnerable
to the violation of other human rights. Where thaffected are unable to provide for
themselves, the State party must take all apptepn@asures, to the maximum of its
available resources, to ensure that adequate @ft@rhousing, resettlement or access to
productive land, as the case may be, is available.

17.The Committee is aware that various developmerje@®financed by interna-
tional agencies within the territories of Statetiparhave resulted in forced evictions. In
this regard, the Committee recalls @eneral Comment No. @990) which states, inter
alia, that “international agencies should scrupsiplavoid involvement in projects
which, for example... promote or reinforce discriation against individuals or groups
contrary to the provisions of the Covenant, or imedarge-scale evictions or displace-
ment of persons without the provision of all appiate protection and compensation.
Every effort should be made, at each phase of elaf@went project, to ensure that the
rights contained in the Covenant are duly takemaetount.”

18.Some institutions, such as the World Bank and thga@sation for Economic
Cooperation and Development (OECD) have adoptedeties on relocation and/or re-
settlement with a view to limiting the scale of dndnan suffering associated with forced
evictions. Such practices often accompany largke stevelopment projects, such as dam-
building and other major energy projects. Full ezsgor such guidelines, insofar as they
reflect the obligations contained in the Covenangssential on the part of both the agen-
cies themselves and States parties to the CoveRtamiCommittee recalls in this respect
the statement in th¥ienna Declaration and Programme of Actitm the effect that
“while development facilitates the enjoyment oftalinan rights, the lack of development
may not be invoked to justify the abridgement ¢éiinationally recognized human rights”
(Part |, para. 10).

19.In accordance with the guidelines for reportingpted by the Committee, State
parties are requested to provide various typesifofmation pertaining directly to the
practice of forced evictions. This includes infotioa relating to (a) the “number of per-
sons evicted within the last five years and the lmemof persons currently lacking legal
protection against arbitrary eviction or any otkied of eviction”, (b) “legislation con-
cerning the rights of tenants to security of tentweprotection from eviction” and (c)
“legislation prohibiting any form of evictiort"”

20. Information is also sought as to “measures takeimgluinter alia, urban renewal
programmes, redevelopment projects, site upgragirgaration for international events
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may be carried out. The legislation must also afipbll agents acting under the authority
of the State or who are accountable to it. Moreowewriew of the increasing trend in
some States towards the Government greatly reditsirgsponsibilities in the housing
sector, States parties must ensure that legislaince other measures are adequate to
prevent and, if appropriate, punish forced evictiararried out, without appropriate
safeguards, by private persons or bodies. Statiegpahould therefore review relevant
legislation and policies to ensure that they amapatible with the obligations arising
from the right to adequate housing and repeal @nainany legislation or policies that are
inconsistent with the requirements of the Covenant.

10.Women, children, youth, older persons, indigenoespfe, ethnic and other
minorities, and other vulnerable individuals andups all suffer disproportionately from
the practice of forced eviction. Women in all grewgye especially vulnerable given the
extent of statutory and other forms of discrimioatiwhich often apply in relation to
property rights (including home ownership) or rigbf access to property or accommoda-
tion, and their particular vulnerability to actswblence and sexual abuse when they are
rendered homeless. The non-discrimination provisioh articles 2.2 and 3 of the
Covenant impose an additional obligation upon Guwents to ensure that, where
evictions do occur, appropriate measures are takensure that no form of discrimina-
tion is involved.

11.Whereas some evictions may be justifiable, sudh #se case of persistent non-
payment of rent or of damage to rented properthaut any reasonable cause, it is in-
cumbent upon the relevant authorities to ensutettieg are carried out in a manner war-
ranted by a law which is compatible with the Coveraand that all the legal recourses and
remedies are available to those affected.

12.Forced eviction and house demolition as a punitieasure are also inconsistent
with the norms of the Covenant. Likewise, the Cotteaitakes note of the obligations
enshrined in th&eneva Conventions of 1948dProtocols thereto of 197@oncerning
prohibitions on the displacement of the civiliarpplation and the destruction of private
property as these relate to the practice of foeséction.

13.States parties shall ensure, prior to carryingamyt evictions, and particularly
those involving large groups, that all feasiblerlatives are explored in consultation with
the affected persons, with a view to avoiding,tdeast minimizing, the need to use force.
Legal remedies or procedures should be provideétdse who are affected by eviction
orders. States parties shall also see to it théheaindividuals concerned have a right to
adequate compensation for any property, both patsom real, which is affected. In this
respect, it is pertinent to recall article 2.3 bé tnternational Covenant on Civil and
Political Rights which requires States parties to ensure “an tafeecemedy” for persons
whose rights have been violated and the obligatjwon the “competent authorities (to)
enforce such remedies when granted”.

14.1n cases where eviction is considered to be jestifit should be carried out in
strict compliance with the relevant provisionsmEinational human rights law and in ac-
cordance with general principles of reasonableaedsproportionality. In this regard it is
especially pertinent to recaBeneral Comment No. If the Human Rights Committee,
relating to article 17 of the International Covenan Civil and Political Rights, which
states that interference with a person's home nbntake place “in cases envisaged by
the law”. The Committee observed that the law “dthdne in accordance with the provi-
sions, aims and objectives of the Covenant andldHtimy in any event, reasonable in the
particular circumstances”. The Committee also iadid that “relevant legislation must
specify in detail the precise circumstances in tvisiach interferences may be permitted”.
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The African Charter of the Rights and Well Being ofthe Child (1990)

The African Charter of the Rights and Well Beingtloé Child is more ex-
plicit. The states that have accepted it commitnelves to taking all appro-
priate measures, according to their means, totgsaients and other person
responsible for the child, and to provide, in cabeeed, programs of material
assistance and support, in particular regardingihguArticle 20).

Observance of the African Charter of the Rights\Atedl Being of the Child is
currently compulsory for the 41 states of the AfnidJnion that have ratified3t.

The Protocol of the African Charter of Human and P@ples’ Rights on
the Rights of Women in Africa (2003)
The Protocol of the African Charter of Human andfies’ Rights on the
Rights of Women in Africa is also explicit. Articls provides that:
“Women shall have the right to equal access to inguand to acceptable living
conditions in a healthy environment. To ensurertgl#t, States Parties shall grant
to women, whatever their marital status, accesslemuate housing.”

Article 21, § 1, protects the right to inheritaric¢hese terms:
“A widow shall have the right to an equitable shamethe inheritance of the
property of her husband. A widow shall have thétrig continue to live in the
matrimonial house. In case of remarriage, she shefain this right if the
house belongs to her or she has inherited it.”

The implementation of the Protocol of the Africaha@ter of Human and
Peoples’ Rights on the Rights of Women in Africaisrently binding for the
21 states of the African Union that have ratifielf i

3. The Americas

The Protocol of San Salvador (1988)

The Protocol of San Salvador was drafted to comefdnthe 1969
American Convention on Human Rights. However, theqetion it accords to
the right to adequate housing is limited. This righprotected in the Americas
only through the recognition of the right of allrpens to live in a healthy en-
vironment and to benefit from basic public servigésticle 11).

The Protocol of San Salvador is binding on thetates that have ratifiedt.

In Asia, there is no particular regional text foe protection of human rights.

* Algeria, Angola, Benin, Botswana, Burkina Faso, uBuli, Cameroon, Cape Verde, Chad, Cote
d'lvoire, Comoros, Congo, Egypt, Equatorial Guin&sifrea, Ethiopia, Gabon, Gambia, Ghana,
Guinea, Kenya, Libya, Lesotho, Madagascar, Malialai, Mozambique, Mauritania, Mauritius,
Namibia, Nigeria, Niger, Rwanda, South Africa, SgeSeychelles, Sierra Leone, Tanzania, Togo,
Uganda, Zimbabwe: http://iwww.africa-union.org/raatDocuments/Treaties/treaties.htm

34 Benin, Burkina Faso, Cape Verde, Comoros, Djibdaéimbia, Libya, Lesotho, Mali, Malawi,
Mozambique, Mauritania, Namibia, Nigeria, Rwand&n&al, Seychelles, South Africa,
Tanzania, Togo and Zambia:http:/Awww.africa-unicgiimot/au/Documents/Treaties/reaties.htm

% Argentina, Bolivia, Brazil, Colombia, Costa Ricaguador, El Salvador, Guatemala, Mexico,
Panama, Paraguay, Peru, Suriname and Uruguay.
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IIl. GOVERNMENTS’ OBLIGATIONS AND
IMPLEMENTATION AT THE NATIONAL
LEVEL

A) Governments’ Obligations

As a human right, the right to adequate housinmisa political option that
governments can choose to adopt or not. Its retiogrimplies legal obliga-
tions for governments.

The countries that have ratified the InternatioGalenant on Economic,
Social and Cultural Rights or a regional conventioat explicitly deals with
the right to adequate housing (e.g. the EuropeamSCGharter) are under ob-
ligation to incorporate it into their national Isgition, unless international
treaties automatically become national legislatipon ratification.

As is the case with all other human rights, govesnts must respect and
enforce respect for, as well as protect and impfentbe right to adequate
housing. They must also cooperate with each othprdvide international as-
sistance for those countries that encounter diffian honoring their commit-
ments.

1. The Obligation to Recognize the Right to Adeqai&tousing
at the National Level

The foremost duty of governments is to incorpothte right to adequate
housing into their national legislation. Withoutsthit is mostly impossible
- again, depending upon the legal system of thentepuin question - to
credibly protect the population’s right to housing.

In 2002, the United Nations Special Rapporteurt@nRight to Adequate
Housing, Miloon Kothari, emphasized that:

“Globally, more than 50 countries have adopted aremded national constitu-
tions to include elements that address the rightdequate housing, many of
which contain explicit guarantees to the right tieguate housing®

Nonetheless, in practice, it is not always posdibleite the right to adequate
housing before a national court. In fact, states hdiverse means for recogniz-
ing the right to adequate housing at the natianel!

First, several countries, in their constitutiorsydrecognized the right to ad-
equate housing as a basic human Agtdeally, each person victim of a viola-

6 Report to the 38Commission on Human Rights, E/CN.4/2002/59, § Blatch 2002.

%7 Armenia, Belgium, Burkina Faso, Congo, Ecuador, d&qual Guinea, Guyana, Haiti,
Honduras, Mali, Mexico, Nicaragua, Paraguay, RysS@o Tome & Principe, Seychelles,
South Africa, Spain and Venezuela (v. Annex 3).
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carried out by force in accordance with the law andonformity with the provisions of
the International Covenants on Human Rights.

4.The practice of forced evictions is widespread affdcts persons in both
developed and developing countries. Owing to tterielationship and interdependency
which exist among all human rights, forced evididrequently violate other human
rights. Thus, while manifestly breaching the rigishrined in the Covenant, the practice
of forced evictions may also result in violatiorfscévil and political rights, such as the
right to life, the right to security of the persdne right to non-interference with privacy,
family and home and the right to the peaceful enjeyt of possessions.

5. Although the practice of forced evictions might egpto occur primarily in heavily
populated urban areas, it also takes place in etionewith forced population transfers,
internal displacement, forced relocations in thetext of armed conflict, mass exoduses
and refugee movements. In all of these contextstigit to adequate housing and not to
be subjected to forced eviction may be violatedugh a wide range of acts or omissions
attributable to States parties. Even in situatish®re it may be necessary to impose
limitations on such a right, full compliance witttiele 4 of the Covenant is required so
that any limitations imposed must be “determinedalay only insofar as this may be com-
patible with the nature of these [i.e. economicjaand cultural] rights and solely for the
purpose of promoting the general welfare in a deatmcsociety”.

6. Many instances of forced eviction are associatetl wiblence, such as evictions
resulting from international armed conflicts, im&¥ strife and communal or ethnic viol-
ence.

7.Other instances of forced eviction occur in the @ash development. Evictions
may be carried out in connection with conflict oland rights, development and infra-
structure projects, such as the construction ofsdanother large-scale energy projects,
with land acquisition measures associated withruremewal, housing renovation, city
beautification programmes, the clearing of land #gricultural purposes, unbridled
speculation in land, or the holding of major spaytevents like the Olympic Games.

8.In essence, the obligations of States partiesedOibvenant in relation to forced
evictions are based on article 11.1, read in caijom with other relevant provisions. In
particular, article 2.1 obliges States to use dpfpropriate means” to promote the right to
adequate housing. However, in view of the naturth@fpractice of forced evictions, the
reference in article 2.1 to progressive achieverhased on the availability of resources
will rarely be relevant. The State itself must agfrfrom forced evictions and ensure that
the law is enforced against its agents or thirdigmmwho carry out forced evictions (as
defined in paragraph 3 above). Moreover, this agras reinforced by article 17.1 of the
International Covenant on Civil and Political Righthich complements the right not to
be forcefully evicted without adequate protectidhat provision recognizes, inter alia,
the right to be protected against “arbitrary orawfll interference” with one's home. It is
to be noted that the State's obligation to ensespect for that right is not qualified by
considerations relating to its available resources.

9. Article 2.1 of the Covenant requires States pattiesse “all appropriate means”,
including the adoption of legislative measurespriomote all the rights protected under
the Covenant. Although the Committee has indicateds General Comment No. 3
(1990) that such measures may not be indispensat@ation to all rights, it is clear that
legislation against forced evictions is an esskb#ais upon which to build a system of
effective protection. Such legislation should imgumeasures which (a) provide the
greatest possible security of tenure to occupiétsoases and land, (b) conform to the
Covenant and (c) are designed to control stribiydircumstances under which evictions
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Annex 2

General Comment No. 7 on the Right to Adequate Hoirsy:
Forced Evictiong*

Adopted on 20 May 1997 by the Committee on Econp8ucial and Cultural Rights

1.In its General Comment No. 4 (1991), the Commitibserved that all persons
should possess a degree of security of tenure whiehantees legal protection against
forced eviction, harassment and other threatsairitladed that forced evictions grema
facieincompatible with the requirements of the Covendating considered a significant
number of reports of forced evictions in recentrgemcluding instances in which it has
determined that the obligations of States partiesevbeing violated, the Committee is
now in a position to seek to provide further cladfion as to the implications of such
practices in terms of the obligations containethéxCovenant.

2.The international community has long recognized v issue of forced evictions
is a serious one. In 1976, tbaited Nations Conference on Human Settlemeaitsd that
special attention should be paid to “undertakingomelearance operations should take
place only when conservation and rehabilitationrarefeasible and relocation measures
are made” In 1988, in theGlobal Strategy for Shelteo the Year 2000, adopted by the
General Assembly in its resolution 43/181, the tfamental obligation [of Governments]
to protect and improve houses and neighbourhoatgrthan damage or destroy them”
was recognizetiAgenda 2Istated that “people should be protected by lavinaganfair
eviction from their homes or lantl” In the Habitat AgendaGovernments committed
themselves to “protecting all people from, and fifimg legal protection and redress for,
forced evictions that are contrary to the law,rigkiuman rights into consideration; [and]
when evictions are unavoidable, ensuring, as apiptepthat alternative suitable solu-
tions are provided. The Commission on Human Rights has also indictitat“forced
evictions are a gross violation of human rightsfowever, although these statements are
important, they leave open one of the most crifestiies, namely that of determining the
circumstances under which forced evictions are ssibie and of spelling out the types
of protection required to ensure respect for theveat provisions of the Covenant.

3.The use of the term “forced evictions” is, in sorespects, problematic. This ex-
pression seeks to convey a sense of arbitrarimesofaillegality. To many observers,
however, the reference to “forced evictions” isaatology, while others have criticized
the expression “illegal evictions” on the groundttiit assumes that the relevant law
provides adequate protection of the right to hapsind conforms with the Covenant,
which is by no means always the case. Similarlyya been suggested that the term
“unfair evictions” is even more subjective by vetef its failure to refer to any legal
framework at all. The international community, esply in the context of the
Commission on Human Rights, has opted to refefoi@éd evictions”, primarily since all
suggested alternatives also suffer from many seédcts. The term "forced evictions" as
used throughout this general comment is definetiepermanent or temporary removal
against their will of individuals, families and/eommunities from the homes and/or land
which they occupy, without the provision of, andess to, appropriate forms of legal or
other protection. The prohibition on forced evinaloes not, however, apply to evictions

8 V. hitp:/Aww.unhchr.ch/tbs/doc.nsf/(Symbol)/959§476284596802564c3005d8d50?0pendocument
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tion of the right to adequate housing can havesacteea court of law to claim
his right (v. lllustration 4, the Grootboom Affair)

Second, recognition in the constitution of the righadequate housing as a
principle, a goal or a social or political goal tths essential to the country,
obtains in numerous countri&sin these countries, the government has the
political duty, through its policies and progrartesjmprove access to housing
by the population, including and especially by fhaorest. But, in case of
violations of the right to housing, going to cowan be more difficult,
depending on the legal system in the country irstiole. Nonetheless, most of
these countries have ratified the International@awnt on Economic, Social
and Cultural Rights. Thus, they are committed tcofporating the right to
adequate housing into their national legislatitrustallowing their people to
claim this right in the national courts. Norway hasne this, along with
77 other countries, but not all the other statedigsato the International
Covenant (currently 156) have done so.

Third, there is the recognition of the right to @date housing as an integral
part of other fundamental rights guaranteed byctimstitution, such as the right
to life or the right to a minimum standard of liginn most countries, the right to
life is recognized in the constitution as a baigibtr It is then possible for the ap-
propriate instances to construe this right as dioly the right to adequate
housing. This is the case, for example, in Indidh Bangladesh, where the right
to life has been broadly by the Supreme Court.tRerindian Supreme Court,
the right to life includes, in particular, the protion of the right to life, the right
to health, the right to adequate housing, the tiglidod and the right to the en-
vironment®

Fourth, there is recognition of the right to adegueusing in regional or in-
ternational texts that sanction this right, suchtesinternational Covenant on
Economic, Social and Cultural Rights or the Europ8acial Charter. In many
countries this is the case. For example, at léasbidntries have made one or the
other an integral part of national legislatiSHowever, the absence of training

* Argentina, Bahrain, Bangladesh, Colombia, Costa RBominican Republic, Finland, Greece
Guatemala, India, Iran, Iltaly, Nepal, Netherlaridigeria, Pakistan, Panama, Peru, Philippines,
Poland, Republic of Korea, Slovenia, Sri Lankajr&ume, Switzerland and Turkey. (v. Annex 3).

V. the case study of the FAO on the right to foodridia. FAO,Case study on the right to
food: India FAO documentGWG RTFG /INF 4/APP.5:
http://iwww.fao.org/righttofood/kc/downloads/vl/dd841200.pdf

“ These countries are: Albania, Algeria, Angola, Ana, Austria, Azerbaijan, Belarus,
Belgium, Benin, Brazil, Bulgaria, Burundi, Cambad@ape Verde, Central African Republic,
Chad, Congo, Costa Rica, Cote d'lvoire, Croatiaprdg, Democratic Republic of the Congo,
Czech Republic, Djibouti, Egypt, El Salvador, EcoradEstonia, Ethiopia, Finland, Former
Yugoslav Republic of Macedonia, France, Gabon, @aprGermany, Ghana, Greece,
Guatemala, Guinea, Honduras, Kirghizstan, Latvighuania, Madagascar, Malawi, Mali,
Mongolia, Namibia, Netherlands, Nicaragua, NigemnMay, Paraguay, Peru, Philippines
Poland, Portugal, Republic of Korea, Republic oflliéwa, Romania, Russia, Rwanda, Senegal,
Serbia,-Montenegro, Seychelles, Slovakia, SloveBjmin, Sri Lanka, Switzerland, Suriname,
Tajikistan, Timor-Leste, Togo, Turkey, Ukraine awWénezuela. FAO, Right to Food at the
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for judges and lawyers in international human gdatv complicates the imple-
mentation of the International Covenant in somentiies where international
conventions are directly applicable at the natidenal without enabling legisla-
tion (e.g. Switzerland).

Fifth, the right to adequate housing can be reaaghby ordinary legislation,
for example in a national law on housing (v. ChapteB).

lllustration n°3

Exemplary Recognition of the Right to Adequate Hous  ing
on the National Level

South Africa

The best example of the recognition of the right to adequate housing as a fun-
damental right is to be found in the constitution of South Africa, which provides
that:
1. Everyone has the right to have access to adequate housing.
2. The state must take reasonable legislative and other measures, within its available
resources, to achieve the progressive realization of this right.
3. No one may be evicted from their home, or have their home demolished, without
an order of court made after considering all the relevant circumstances. No legislation
may permit arbitrary evictions. (Section 26)
and that:
1. Every child has the right... c. to shelter;” (Section 28).

The South African constitution (in Sections 7 and 8) also provides that the gov-
ernment has the obligation to respect, to protect and to realize the right to
adequate housing, which applies to the executive, legislative and judicial bran-
ches and to all levels of government (local, provincial and national).

Argentina

Argentina recognizes the international and regional treaties in an exemplary
manner in its national law. Article 75 of the Argentine constitution provides that:

“The American Declaration of Rights and Duties of Man; the Universal Declaration of
Human Rights; the American Convention on Human Rights; the International Coven-
ant on Economic, Social and Cultural Rights; the International Covenant on Civil and
Political Rights and its Optional Protocol; the International Convention on the Elimina-
tion of All Forms of Racial Discrimination; the Convention on the elimination of All
Forms of Discrimination Against Women; the Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment; the Convention on the Rights of the Child;
according to the conditions of their entry into force, these [international instruments]
are at the same level as the Constitution... and should be considered as comple-
mentary to the rights recognized by the Constitution.”

National Level, FAO document IGWG RTFG INF/2:
http://iwww.fao.org/DOCREP/MEETING/007/J0574E.HTM
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adequately housed. International financial ingting promoting measures of structural
adjustment should ensure that such measures dmmgromise the enjoyment of the
right to adequate housing. States parties shoulenwcontemplating international
financial cooperation, seek to indicate areas eglevo the right to adequate housing
where external financing would have the most efféeich requests should take full
account of the needs and views of the affectedpgou

Notes

i Official Records of the General Assembly, FortyettBession, Supplement No.a8dendum
(A/43/8/Add.1).

ii  Commission on Human Rights resolutions 1986/36X88V/22; reports by Mr. Danilo Turk,
Special Rapporteur of the Sub-Commission (E/CN.J4/81990/19, paras. 108-120; E/CN.
4/Sub.2/1991/17, paras. 137-139); see also Sub-@ssium resolution 1991/26.

iii  See, for example, article 25 (1) of the UniversacBration on Human Rights, article 5 (e)
(iii) of the International Convention on the Elimation of All Forms of Racial Discrimination,
article 14 (2) of the Convention on the EliminatiohAll Forms of Discrimination against
Women, article 27 (3) of the Convention on the Rigbf the Child, article 10 of the
Declaration on Social Progress and Developmentioselt! (8) of the Vancouver Declaration
on Human Settlements, 197Rdport of Habitat: United Nations Conference on tannSet-
tlements(United Nations publication, Sales No. E.76.IVi®tl @orrigendum), chap. 1], article
8 (1) of the Declaration on the Right to Developtramd the ILO Recommendation Concern-
ing Workers' Housing, 1961 (No. 115).

iv See footnote 1.

VvV Geneva, World Health Organization, 1990.
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homelessness and inadequate housing within itsdjation. In this regard, the revised
general guidelines regarding the form and contesftsreports adopted by the
Committee (E/C.12/1991/1) emphasize the need tovige detailed information about
those groups within... society that are vulneradnel disadvantaged with regard to
housing”. They include, in particular, homeless spes and families, those
inadequately housed and without ready access tE laasenities, those living in
“illegal” settlements, those subject to forced &wits and low-income groups.

14.Measures designed to satisfy a State party's dioligain respect of the right to
adequate housing may reflect whatever mix of pultid private sector measures con-
sidered appropriate. While in some States pubfiariting of housing might most
usefully be spent on direct construction of newsdiing, in most cases, experience has
shown the inability of Governments to fully satisfgusing deficits with publicly built
housing. The promotion by States parties of “emajditrategies”, combined with a full
commitment to obligations under the right to adégumusing, should thus be encour-
aged. In essence, the obligation is to demondtnatein aggregate, the measures being
taken are sufficient to realize the right for evergiividual in the shortest possible time
in accordance with the maximum of available resesirc

15.Many of the measures that will be required willatue resource allocations and
policy initiatives of a general kind. Nevertheles® role of formal legislative and ad-
ministrative measures should not be underestimatethis context. The Global
Strategy for Shelter (paras. 66-67) has drawn ttterio the types of measures that
might be taken in this regard and to their impastan

16.In some States, the right to adequate housingristitotionally entrenched. In
such cases the Committee is particularly intereistéearning of the legal and practical
significance of such an approach. Details of spec#ses and of other ways in which
entrenchment has proved helpful should thus beigedv

17.The Committee views many component elements ofrifjet to adequate
housing as being at least consistent with the piowiof domestic legal remedies.
Depending on the legal system, such areas mighadeac but are not limited to:
(a) legal appeals aimed at preventing planned iedgtor demolitions through the
issuance of court-ordered injunctions; (b) legabcedures seeking compensation
following an illegal eviction; (c) complaints agatinillegal actions carried out or
supported by landlords (whether public or privateyelation to rent levels, dwelling
maintenance, and racial or other forms of discration; (d) allegations of any form of
discrimination in the allocation and availabilityaccess to housing; and (e) complaints
against landlords concerning unhealthy or inadegbatsing conditions. In some legal
systems it would also be appropriate to explore ghssibility of facilitating class
action suits in situations involving significanthcreased levels of homelessness.

18.In this regard, the Committee considers that ircstarof forced eviction are
prima facie incompatible with the requirements of the Covenand can only be
justified in the most exceptional circumstances] &naccordance with the relevant
principles of international law.

19.Finally, article 11 (1) concludes with the obligatiof States parties to recog-
nize “the essential importance of international peration based on free consent”.
Traditionally, less than 5 per cent of all inteionfl assistance has been directed
towards housing or human settlements, and oftemti@ner by which such funding is
provided does little to address the housing nedddisadvantaged groups. States
parties, both recipients and providers, should ensoat a substantial proportion of
financing is devoted to creating conditions leadim@ higher number of persons being
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Article 14, which refers to the right to adequate housing, stipulates that:

“The state shall grant the benefits of social security, which shall be complete and un-
renounceable. In particular, the States shall establish....full protection of the family;
protection of the family welfare; economic compensation to families and access to
decent housing.”

Brazil

The Brazilian constitution ranks among the bestaréigg the right to adequate
housing. Following are the pertinent articles.

Article 7(1V)

The following are rights of both urban and rural workers, in addition to other rights dir-
ected toward improving their lot in society: A minimum wage established by law and
unified on a nationwide basis; such wages to be capable of meeting the basic neces-
sities of life of the worker and his family, in terms of housing, food, education, health
care, leisure, clothing, hygiene, transportation, and social security; it shall be subject
to periodic readjustments that preserve its purchasing power and may not be used as
a reference value for any purpose.

Article 23(1X)

The Union, the States, the Federal District and the Municipalities have a mutual re-
sponsibility to: promote housing construction programmes and the improvement of
living and basic sanitation conditions.

Article 183

Those who are squatters in an urban area of up to 250,000 (m2), for a continuous
period of at least five (5) years, without claim for housing, will be able to have its
domain unless he/she has another urban or rural property.

Atticle 187 (VIIl)

Agricultural policy shall be planned and implemented pursuant to law, with regular par-
ticipation in that process by the production sector--involving both rural producers and
workers--as well as by the marketing, warehousing and transportation sectors, consid-
ering the following in particular: housing for the rural worker.

Article 203 (II)

Social assistance shall be furnished to whomever may need it, regardless of whether
they have contributed to social security. The objectives of this service are as follows:
shelter for needy children and adolescents.

Translations:
The CETIM for Argentina and Brazil.
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2. The Obligation to Respect the Right to AdequBlsusing

The obligation taespecthe right to adequate housing implies that govern-
ments must refrain from any measure that would gepthe exercise of this
right. This is a negative commitment, against gomegnt action as it were,
prohibiting the government from doing anything thabuld compromise
already acquired access to housing. A governmetdtes this obligation, for
example, when it decides to forcibly evict persdnsm their housing
- whatever their legal status - with no advancdceonor available means of
appeal. It also violates this obligation if it megis the right of association of
tenants and rural communities owning housing inroom.

During an armed conflict, this obligation meanstthavernment troops
must refrain from destroying civilian housing; noray they block rescue
operations designed to provide refuge to displgegdons or refugees.

As in the case of other human rights, governmeatonly have the duty
to respect the right to adequate housing but meetenforce respect of this
right as defined in the International Covenant atordmic, Social and
Cultural Rights.

3. The Obligation to Protect the Right to Adequateusing

The obligation toprotectthe right to adequate housing requires that gov-
ernments prohibit third parties from preventing #rgoyment of the right to
housing in any way. This applies to individualssiness enterprises and other
entities. Governments must, for example, enact Ias protect the popula-
tion from land and property speculation. They nansate competent bodies to
investigate violations and must assure the meansffettive redress for
victims, most notably through access to the co@tsiernments must also in-
tervene when powerful individuals or business qmises evict persons from
their land or their housing, by bringing to law slearesponsible and by guaran-
teeing restitution and/or compensation for theiwvist

The Special Rapporteur on the Right to Adequatesitigi in several of his
reports, has denounced the negative effects ofpthatization of public
services! He emphasizes that the government has the dugydcantee, for
example, that privatization of water will not havegative effects on access to
water and to adequate housing for the populatioch $rivatization has very
often entailed price increases that have made wateffordable for the
poorest. In Manila, for example, the price of wajendrupled between 1997
and 2003 after the privatization carried out lpyonnaise des Eaux In all
cases of privatization of public services, inclgdwater or electricity, the gov-
ernment must continue to guarantee the protectfothe right to adequate
housing, including/especially for the poorest.

1 V. E/CN.4/2002/59 and E/CN.4/2006/118.
2 V. E/CN.4/2004/10, § 40.
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of human dignity and the principle of non-discriatiion. In addition, the full enjoy-

ment of other rights - such as the right to freeddrexpression, the right to freedom of
association (such as for tenants and other comyabaied groups), the right to free-
dom of residence and the right to participate iblisudecision-making - is indispens-
able if the right to adequate housing is to beizedland maintained by all groups in
society. Similarly, the right not to be subjectedarbitrary or unlawful interference
with one's privacy, family, home or correspondecmestitutes a very important dimen-
sion in defining the right to adequate housing.

10.Regardless of the state of development of any cgutitere are certain steps
which must be taken immediately. As recognizedh&Global Strategy for Shelter and
in other international analyses, many of the messuequired to promote the right to
housing would only require the abstention by thes€oment from certain practices
and a commitment to facilitating “self-help” by edted groups. To the extent that any
such steps are considered to be beyond the maxiresaurces available to a State
party, it is appropriate that a request be madgoas as possible for international co-
operation in accordance with articles 11 (1), 28 a8 of the Covenant, and that the
Committee be informed thereof.

11.States parties must give due priority to thoseaagioups living in unfavour-
able conditions by giving them particular considiera Policies and legislation should
correspondingly not be designed to benefit alreadyantaged social groups at the
expense of others. The Committee is aware thatreltéactors can affect the right to a
continuous improvement of living conditions, andttin many States parties overall
living conditions declined during the 1980s. Howe\as noted by the Committee in its
General Comment No.2 (1990) (E/1990/23, annex Hispite externally caused
problems, the obligations under the Covenant coetito apply and are perhaps even
more pertinent during times of economic contractitinwould thus appear to the
Committee that a general decline in living and lrgisonditions, directly attributable
to policy and legislative decisions by States partiand in the absence of
accompanying compensatory measures, would be iistens with the obligations
under the Covenant.

12.While the most appropriate means of achieving thieréalization of the right
to adequate housing will inevitably vary signifitigrfrom one State party to another,
the Covenant clearly requires that each State paltywhatever steps are necessary for
that purpose. This will almost invariably requiteetadoption of a national housing
strategy which, as stated in paragraph 32 of tiob&IStrategy for Shelter, “defines the
objectives for the development of shelter condgiddentifies the resources available
to meet these goals and the most cost-effectiveafiassing them and sets out the re-
sponsibilities and time-frame for the implementataf the necessary measures”. Both
for reasons of relevance and effectiveness, asaséti order to ensure respect for other
human rights, such a strategy should reflect ektergenuine consultation with, and
participation by, all of those affected, includitige homeless, the inadequately housed
and their representatives. Furthermore, steps dhoeltaken to ensure coordination
between ministries and regional and local authewitin order to reconcile related
policies (economics, agriculture, environment, ggeetc.) with the obligations under
article 11 of the Covenant.

13. Effective monitoring of the situation with respeéathousing is another obliga-
tion of immediate effect. For a State party tosfgtits obligations under article 11 (1)
it must demonstrate, inter alia, that it has takdratever steps are necessary, either
alone or on the basis of international cooperatiobnascertain the full extent of

41



lighting, sanitation and washing facilities, meafsood storage, refuse disposal, site
drainage and emergency services;

(c) Affordability. Personal or household financial costs associaiéu ousing
should be at such a level that the attainment atisfaction of other basic needs are not
threatened or compromised. Steps should be taketdigs parties to ensure that the
percentage of housing-related costs is, in geneahmensurate with income levels.
States parties should establish housing subsidiethbse unable to obtain affordable
housing, as well as forms and levels of housingrfae which adequately reflect
housing needs. In accordance with the principleafedrdability, tenants should be
protected by appropriate means against unreasonatidevels or rent increases. In
societies where natural materials constitute thefaources of building materials for
housing, steps should be taken by States partiemnsare the availability of such
materials;

(d) Habitability. Adequate housing must be habitable, in terms @fiding the in-
habitants with adequate space and protecting them ¢old, damp, heat, rain, wind or
other threats to health, structural hazards, asdadie vectors. The physical safety of
occupants must be guaranteed as well. The Comnetteeurages States parties to
comprehensively apply thilealth Principles of Housirgprepared by WHO which
view housing as the environmental factor most fesly associated with conditions
for disease in epidemiological analyses; i.e. igadée and deficient housing and living
conditions are invariably associated with highertality and morbidity rates;

(e) AccessibilityAdequate housing must be accessible to thosdeettiit it. Disad-
vantaged groups must be accorded full and susfeiraicess to adequate housing re-
sources. Thus, such disadvantaged groups as tleelyeldhildren, the physically
disabled, the terminally ill, HIV-positive individds, persons with persistent medical
problems, the mentally ill, victims of natural disers, people living in disaster-prone
areas and other groups should be ensured someedefgpeiority consideration in the
housing sphere. Both housing law and policy sheakte fully into account the special
housing needs of these groups. Within many Stag#ep increasing access to land by
landless or impoverished segments of the societyldhconstitute a central policy
goal. Discernible governmental obligations neebealeveloped aiming to substantiate
the right of all to a secure place to live in peand dignity, including access to land as
an entitlement;

(f) Location. Adequate housing must be in a location which al@ecess to em-
ployment options, health-care services, schooldd-care centres and other social
facilities. This is true both in large cities amirural areas where the temporal and
financial costs of getting to and from the placenoirk can place excessive demands
upon the budgets of poor households. Similarly simushould not be built on polluted
sites nor in immediate proximity to pollution soescthat threaten the right to health of
the inhabitants;

(g) Cultural adequacyThe way housing is constructed, the building matenised
and the policies supporting these must appropyiaeable the expression of cultural
identity and diversity of housing. Activities gedrewards development or moderniza-
tion in the housing sphere should ensure thatultaral dimensions of housing are not
sacrificed, and that, inter alia, modern technaabfacilities, as appropriate are also
ensured.

9. As noted above, the right to adequate housing ¢dreviewed in isolation from
other human rights contained in the two Internatidovenants and other applicable
international instruments. Reference has already beade in this regard to the concept
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The government is also responsible for intervemingvoid all discrimina-
tion in access to housing. A government that dagsfar example, guarantee
that no person shall be refused housing becaubkéstbier sex, nationality or
origin, nor prevent other forms of discriminationglates its duty to protect
the right to housing.

4. The Obligation to Implement (Facilitate and Réz¢) the
Right to Adequate Housing

The obligation tamplementcomprises the obligation facilitate and the
obligation to realize the right to adequate housiftge obligation tdacilitate
requires the government to take positive measweketp individuals and
communities exercise their right to housing. Theveyoment must, for
example, construct low-cost housing in sufficienantities and guarantee that
the poorest have access to it through subsidies.

The obligation taealizemeans that the government will guarantee tempor-
ary housing to all those in a situation of extrepnecariousness. In cases of
armed conflict or natural disasters, special attentnust be given to women,
children, the elderly, the internally displaced aefiigees.

The obligation tamplementrequires governments to adopt necessary le-
gislative measures, to design a strategy and aonaglan for housing at the
national level and to guarantee that housing isjaale, available and access-
ible to everybody, including in rural areas andniast vulnerable urban areas.

A country in which a large number of persons arpriged of access to
minimum housing, or at least temporary shelterlatés,prima facie its duty
to realize the right to adequate housing. The mioceuntries, if they are
without sufficient resources to respect this midimialigation, should appeal
to international cooperation as a remedy.

5. The Obligations of International Cooperation andissistance

If the poorest countries have the obligation toegbpo international co-
operation in order to realize the right to adequmtesing, rich countries have
the obligation to respond. They have committed S&dues to this by ratifying
the International Covenant on Economic, Social @udtural Rights, which
provides for governments to act, both through thein efforts and through in-
ternational cooperation and assistance, to theefadéint of available resources,
in order to realize the right to adequate hou&ing.

In its General Comment 4, the Committee on EconprBiocial and
Cultural Rights has described the international eigion of the duties of
states parties in these terms:

“Traditionally, less than 5 per cent of all intertianal assistance has been dir-
ected towards housing or human settlements, areh afte manner by which
such funding is provided does little to address theusing needs of

“* International Covenant on Economic, Social andu@altRights, Article 2 § 1.
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disadvantaged groups. States parties, both recipiemd providers, should
ensure that a substantial proportion of financing devoted to creating
conditions leading to a higher number of personmdgpedequately housed.
International financial institutions promoting meass of structural
adjustment should ensure that such measures deongpromise the enjoyment
of the right to adequate housing. States partiesukh when contemplating
international financial cooperation, seek to indieareas relevant to the right
to adequate housing where external financing wdnaside the most effect. Such
requests should take full account of the needs wied of the affected
groups.™*

B) Examples of Implementation of the Right to Adeqate
Housing at the National Level

Most countries have adopted laws, established ipsliand created pro-
grams to improve access to housing for their pdjpms. But only some of
them have done this for the explicit purpose ofizesy the right to adequate
housing of their population. According to a stugyUWN-Habitat, 48 countries
have adopted national legislation recognizing astigartially the right to ad-
equate housing as well as the responsibility ofgheernment to guarantee
adequate housing to the entire populatfoim this chapter, we shall examine
the examples of Scotland, France and Venezuelaf allhich have particu-
larly advanced legislation.

1. Scotland

The United Kingdom adopted a housing law in 19Tffe-Housing Act-
which applies to Scotland. This law obliges muratiguthorities to loge the
homeless who have a link with the municipality amdo find themselves
homeless independent of their own will. Wantingeigand on this, Scotland
adopted its own housing law in 1987 and its own t@whomelessness in
2001. The criterion of a link with the community svabandoned in the 2001
law, which obliges the municipalities to assist gogrson legally in the
country who is in need.

The Scottish legislation was considerably improied®003 when the
Scottish parliament adopted the law on the inadefu&oused or homeless
and set out to program the eradication poor housing012¥ Every person
considered having priority needs, as for exampl@@an alone with two chil-
dren, can demand adequate housing of the auttsositid shall have access to
court if the demand is not satisfied. The law pdegi that this right to have

“ General Comment No. 4, § 19, v. Annex 1.

%V, Annex 3 and UN-Habitatyational Housing Rights Legislatip@002:
www.unhabitat.org/downloads/docs/3669_2930_1.pdf

“ Laure Meunier, “Logement: la voie écossaise Alternatives économiquel® 248, June 2006.

47 Homelessness etc. (Scotland) Act 2003
http://iwww.opsi.gov.uk/legislation/scotland/acts3(@D030010.htm
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concerned. This General Comment thus aims to iigestime of the principal issues
which the Committee considers to be important latien to this right.

6.The right to adequate housing applies to everydibile the reference to
“himself and his family” reflects assumptions agyender roles and economic activity
patterns commonly accepted in 1966 when the Covewas adopted, the phrase
cannot be read today as implying any limitationsruthe applicability of the right to
individuals or to female-headed households or asiueh groups. Thus, the concept of
“family” must be understood in a wide sense. Furtimdividuals, as well as families,
are entitled to adequate housing regardless of egenomic status, group or other
affiliation or status and other such factors. Irtipalar, enjoyment of this right must, in
accordance with article 2 (2) of the Covenant,bsubject to any form of discrimina-
tion.

7.1n the Committee's view, the right to housing sHoobt be interpreted in a
narrow or restrictive sense which equates it with,example, the shelter provided by
merely having a roof over one's head or views shaikclusively as a commodity.
Rather it should be seen as the right to live sameeevin security, peace and dignity.
This is appropriate for at least two reasons. knfifst place, the right to housing is
integrally linked to other human rights and to thadamental principles upon which
the Covenant is premised. This “the inherent djgaftthe human person” from which
the rights in the Covenant are said to derive regutihat the term “housing” be inter-
preted so as to take account of a variety of atbesiderations, most importantly that
the right to housing should be ensured to all peysoespective of income or access to
economic resources. Secondly, the reference idedil (1) must be read as referring
not just to housing but to adequate housing. A$hbe Commission on Human
Settlements and th&lobal Strategy for Shelteto the Year 2000 have stated:
“Adequate shelter means... adequate privacy, adeqspace, adequate security,
adequate lighting and ventilation, adequate badrastructure and adequate location
with regard to work and basic facilities - all ateasonable cost”.

8. Thus the concept of adequacy is particularly sigaift in relation to the right to
housing since it serves to underline a number ofofa which must be taken into
account in determining whether particular forms sbfelter can be considered to
constitute “adequate housing” for the purposesief@ovenant. While adequacy is de-
termined in part by social, economic, culturaln@iic, ecological and other factors, the
Committee believes that it is nevertheless posdiblelentify certain aspects of the
right that must be taken into account for this psmin any particular context. They
include the following:

(a) Legal security of tenureTenure takes a variety of forms, including rental
(public and private) accommodation, cooperativesiray lease, owner-occupation,
emergency housing and informal settlements, inoyidiccupation of land or property.
Notwithstanding the type of tenure, all personsuth@ossess a degree of security of
tenure which guarantees legal protection againsetbeviction, harassment and other
threats. States parties should consequently takeediate measures aimed at confer-
ring legal security of tenure upon those persomstaruseholds currently lacking such
protection, in genuine consultation with affectesigons and groups;

(b) Availability of services, materials, facilitieand infrastructure. An adequate
house must contain certain facilities essentiahfealth, security, comfort and nutrition.
All beneficiaries of the right to adequate housshguld have sustainable access to nat-
ural and common resources, safe drinking waterrggnéor cooking, heating and

39



IV. Annexes

Annex 1

General Comment No. 4 on the Right to Adequate Hoirgy®®
Adopted on 13 December 1991 by the Committee ondtoi, Social and Cultural Rights

1. Pursuant to article 11 (1) of the Covenant, Stpteties “recognize the right of
everyone to an adequate standard of living for &ifnand his family, including
adequate food, clothing and housing, and to théreasus improvement of living con-
ditions". The human right to adequate housing, tiscthus derived from the right to
an adequate standard of living, is of central irtgure for the enjoyment of all eco-
nomic, social and cultural rights.

2.The Committee has been able to accumulate a lamgeirzt of information per-
taining to this right. Since 1979, the Committee &s predecessors have examined 75
reports dealing with the right to adequate housittie Committee has also devoted a
day of general discussion to the issue at eacts diird (see E/1989/22, para. 312) and
fourth sessions (E/1990/23, paras. 281-285). Intiadd the Committee has taken
careful note of information generated by the In#iomal Year of Shelter for the
Homeless (1987) including the Global Strategy foel&r to the Year 2000 adopted by
the General Assembly in its resolution 42/191 ofDicember 1987The Committee
has also reviewed relevant reports and other dostatien of the Commission on
Human Rights and the Sub-Commission on PreventibnDiscrimination and
Protection of Minoritie$.

3. Although a wide variety of international instrumeaiddress the different dimen-
sions of the right to adequate hou$iregticle 11 (1) of the Covenant is the most com-
prehensive and perhaps the most important of theaet provisions.

4. Despite the fact that the international communitg frequently reaffirmed the
importance of full respect for the right to adeguhbusing, there remains a disturb-
ingly large gap between the standards set in artitl(1) of the Covenant and the situ-
ation prevailing in many parts of the world. Whikee problems are often particularly
acute in some developing countries which confromjomresource and other con-
straints, the Committee observes that significanblems of homelessness and inad-
equate housing also exist in some of the most enimadly developed societies. The
United Nations estimates that there are over 10lomipersons homeless worldwide
and over 1 billion inadequately housed@here is no indication that this number is de-
creasing. It seems clear that no State party ésdfesignificant problems of one kind or
another in relation to the right to housing.

5.1n some instances, the reports of States partiesiered by the Committee have
acknowledged and described difficulties in ensutimgright to adequate housing. For
the most part, however, the information provided baen insufficient to enable the
Committee to obtain an adequate picture of thea8tn prevailing in the State

8 v, www.unhchr.ch/tbs/doc.nsf/(Symbol)/469f4d91aZ2/8:1 256 3ed0053547e?Opendocument
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adequate housing shall be extended to the entpelgton living in Scotland
as of 31 December 2012.

With a view to 2013, statistical tools have beewmettgped, and indicators
allowing the measurement of progress accomplisliedbaing used by the
government and by civil society, which is monitgrithe implementation of
the law.

2. France

The right to adequate housing was first recognireBrance in the 1990
law on the right to adequate housing. This lawitsifirst article, stipulates that
“guaranteeing shelter constitutes a duty of saligdor the entire nation”. A
law against forced evictions adopted in 1998 afsmiiporated the right to
adequate housing as a fundamental right, and timsti@idional Council, the
highest French court, has recognized that the tigtddequate housing is a
goal having constitutional status.

This legal protection is highly developed. Howevehas been deplored by
many as incomplete, notably because it does nmwdthr any redress before
the courts in case of non-respect of this riglst.ciincrete implementation is
also problematic for the situation progressivelyederated from 1990 to
2006. In 2006, the Abbé Pierre Foundation denoutfoedhaction of the gov-
ernment in the face of a catastrophic situationréasing numbers of forced
evictions, three million persons inadequately hdusend nearly 900,000
housing units lacking relative to overall neés.

Given this situation, France conducted a natioebbkte in 2007 on the ne-
cessity of recognizing, in a new law, a legal righadequate housing that can
stand up in court. The debate was useful, and alaevon the legal right to
housing was passed in March 200 This new law is very progressive — in ap-
pearance, at least. It recognizes the right torte@@lependent housing to all
persons residing legally on French territory whe aot able to obtain such by
their own means. It provides for access to thetsdor victims in cases of vi-
olation of the law and creates an oversight conemito monitor the imple-
mentation of this right. As in the Scottish caserovides for phases allowing
a first priority category of the population (thoséh the most pressing needs)
to be able to go to court in case of violation lé tight to housing as of 1
December 2008, after which a second category aiopsrwill be able to do so
starting January 2012.

In spite of its promise, the new law has been vedreiy criticized by civil
society and in academic circles. In the first plaaecording to the NGOs, it
protects only those persons legally resident imnéea whereas significant

“® Bertrand Bissuel, “Droit au logement: un mirage ptas pauvres?’Le Monde 31 August
2006, and Laure Meunier, “Logement: la voie écaesiinAlternatives économiqueli® 248,
June 2006.

“ 'V, http://www. legifrance.gouv.fr/WAspad/UnTexteDefRmumjo=SOCX0600231L
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numbers of the homeless are persons without foresdlency status (called
the “sans-papiers”). The NGOs also criticize theegoment for its inaction
during the months that followed the passage oflate whereas implementa-
tion requires rapid concrete measures.

Finally, the most radial criticism came from conhdional law experts,
who have denounced a law so complicated thaniganingless. For Professor
Frédéric Rolin:

“There are so many problems in the text that toaspef a ‘right enforceable by
the courts’ in the sense of a ‘right existing iragtice’ to adequate housing is a
veritable illusion.®®

The next few years will thus be decisive for th®20aw, demonstrating
whether or not it will indeed produce an improvemienthe situation of the
homeless of France.

Whatever the criticism, however, the situation iariee, where the right to
adequate housing is legally enshrined in legigiatipresumably - enforceable
by the courts, contrasts starkly with what is haupg in other European
countries, where legislation and court decisiomstaking a clearly regressive
direction. Croatia, for example, adopted progressws in the past, before a
new law, in 1996, and a decision of the ConstitaldCourt in 1998 deprived
thousands of persons of their right to adequatesihgu In spite of the
mobilization of the Croatian Alliance of Tenants sAsiations, founded to
protect this right, 40,000 persons in Croatia aneremtly threatened with
forced evictions owing to this regressive 1990sslagion and jurisprudencé.

3. Venezuela

The Bolivarian Republic of Venezuela recognized tight to adequate
housing in its 1999 constitution:

“Every person has the right to adequate, safe awdnfortable, hygienic

housing, with appropriate essential basic servigesluding a habitat such as
to humanize family, neighborhood and communityti@ia. The progressive
meeting of this requirement is the shared respdlitgibf citizens and the State
in all areas. The State shall give priority to féigs, and shall guarantee them,
especially those with meager resources, the pdigilmf access to social

policies and credit for the construction, purchase enlargement of

dwellings.”?

In 2001, the Venezuelan parliament then passeldaads and Agrarian
Development Lai?® imposing an equitable redistribution of land anehith
as well as strategic and progressive planningHerbenefit of future genera-
tions. The declared purpose of this law is to utidolatifundia régime, con-
sidered contrary to national interest and soctige.

0V, http:/ffrederic-rolin.blogspirit.com/droit_au_dement

51V, http://www.habitants.org/article/articleview/1%1/451

52V, Article 82: http://www.embavenez-us.org/congtdo/title_I11.htm
53 “Ley de Vivienda y Habitat’, see www.msinfo.info/
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CONCLUSION

The right to adequate housing is a fundamental hunight, recognized in
numerous texts on both the international and regdidevel as well as in
several constitutions or national legislative bilowever, it is often violated:
hundreds of thousand of persons are arbitrarilyfarmbly evicted each year,
and 100 million persons are living in the world vatit the shelter needed to
protect themselves and live in dignity.

A better knowledge of the right to adequate housingd the concomitant
obligations of governments is a necessary condftoits concrete realization.
But this knowledge is far from enough. It is es&#rihat social movements,
community groups and NGOs defending the homeldss, inadequately
housed and the evicted make the implementatiorhisfright their resolute
cause, recurring to the protection mechanismseanhgtional, regional and in-
ternational level to support their struggle. SorB@@0 persons were protected
from evictions in the Dominican Republic in 199@eause was made of in-
ternational mechanisms by the local NGOs. Butltlis not been sufficient for
the protection of some 4 million persons who wereibly evicted from their
homes between 2003 and 2006. Only daily local gteygouching all possible
levels of the fight for the right to adequate hagsican have an effect, as is
demonstrated in the case of South Africa, a couthtay, nonetheless, has ex-
emplary legislation.
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The Committee for the Elimination of Racial Discrimin&n, for ex-
ample, has often brought up the matter of houstgree of the areas where
governments act in a discriminating manner, or failprotect their people
from discriminatory acts by a third party. Discrimation against indigenous
peoples is a typical subject that has been dedlt by the Committee in
several of its concluding observations to govermesf Latin American,
Australia, New Zealand, Sudan and the Philippifi@his committee has also
concluded that there had been violations of thbtrig adequate housing in
several individual complaints, including one cas¢hie Netherlands where the
arrival of foreigner in an apartment in the city Wdfrecht provoked violent
xenophobic reactions on the part of inhabitantshef neighborhood, without
any protective measure being taken by the autbsfiti

The Committee Against Torturéhas also protected the enjoyment of the
right to adequate housing in its work with stategips, in several cases identi-
fying forced evictions with cruel, inhuman and datjing treatment. In its con-
cluding observations to the state of Israel in 2aGB& Committee concluded
that the policy of house demolition in the OccupRadestinian Territories rep-
resented in many cases a punishment or cruel, iahwamd degrading punish-
ment®

Several times, forced evictions have also been tifih with cruel,
inhuman and degrading treatment in cases of indalidomplaint examined
by the Committee. In the case of forced evictioms the destruction of several
houses of Roma families in Montenegro, houses loudosvn by hundreds of
demonstrators before the eyes of the police, whedf#o intervene, the gov-
ernment of Serbia and Montenegro was found guiltpai having protected
the attacked familie®.

The Committee on the Elimination of Discrimination Agast Women
the Committee on the Rights of the ChiltheHuman Rights Committeeand
the Committee on Migrant Workerdiave also intervened on occasion in the
matter of housing (for example, to protect maledtmequality in access to
housing or the rights of women to inherit) but theywe done so in a less sys-
tematic manner than the expert U.N. committeesir¥erk in protecting the
right to housing, potentially very important, ha to fulfill that potential.

7 V. E/CN.4/2004/48: http:/mww.unhchr.ch/Huridocdaffdoca.nsf/(Symbol)/E.CN.4.2004.48.En
8 Committee for the Elimination of Racial Discrimifat, Communication N 4/1991,
CERD/C/42/D/4/1991: http://www1.umn.edu/humanrtsiey/decisions/CERD-DLR.htm

81\, CAT/C/XXVII/Concl.5.
8 Committee Against Tortureslajrizi Dzemajl et others v. Serbia-Monteneg@ommunication N
161/2000, CAT/C/29/D/161/2000: http:/mww1.umn.duumanrts/cat/decisions/161-2000.html
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A year later, in 2002, the government set up Urband Committees or
CTUS* entrusted with facilitating settling land claims urban setting®.
These settlements have two elements:

« legal settlement of questions of access to proparny land in urban
settings, in particular as this involves the pobiasthe poor neighbor-
hoods;

« physical improvements of living conditions in néiginhoods guaranteeing
services and infrastructure for health, educatom, food.

Parallel to this process, the government set upgrasivy of Housing and
Human Environment (2004), financed from the incdmoen the national oil
company (US$ 200 million for housing in 2004), wi#ts a goal, the coordina-
tion of government activities in order to guarantegtable housing for all
inhabitants®

The various measures adopted by the Bolivarian Bipof Venezuela are
now bearing fruit. Over the past several years, 18i8ed properties covering
more than a million and a half hectares have béddedl up among 15,000
families, and more than 6,000 CTUs have been sem tipe main cities and
towns of the country, granting property title-deeglsearly 300,000 famili€s.

¢ Comités de Tierra Urbana.

° Democratizacion de la ciudad y transformacion urbaNlinisterio del Poder Popular para la
Vivienda y Habitat: www.mhv.gob.ve/habitat/pag/ess.php

% www.gobiernoenlinea.gob.ve/miscelaneas/mission taahim|

" www.msinfo.info/
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IV. MONITORING MECHANISMS AT THE
NATIONAL, REGIONAL AND INTERNATIONAL
LEVELS

If a country fails to carry out one of its obligais to respect, to protect or
to implement the right to adequate housing, alspes who are victims of
such a failure should be able to have access bostance of judicial or extra-
judicial redress in order to be able to claim thghts. All victims of viola-
tions of the right to adequate housing have a rightrestitution and/or
adequate compensation - including the guarantee &frther violations.

A person or group of persons arbitrarily evicteshirhousing or from land
that provided housing, a person or group of perdefiswithout means of
access to adequate housing through his/her/theirmeans and without local,
national or international help, must be able tay®é complaint for violation
of the right to adequate housing and to obtainessir

In point of fact, the means of claiming one’s rightadequate housing and
the chances of obtaining compensation/restitutiopedd largely on the in-
formation and redress mechanisms available atdtienal, regional and inter-
national levels.

At the national level, as at the regional and ma¢ipnal levels, there are
two types of redress mechanisms that can be useitigl instances (for
example, a national court whose judge can hand diseisions binding on
government officials) and extra-judicial instangdésr example, a national
human rights commission) or quasi-judicial instan(fer example, the treaty
oversight committees of the U.N. that can drafbremendations or negotiate
compensation with government officials). This cleapwill discuss the two
types of control mechanisms available at the natjmegional and internation-
al levels.

A) At the National Level

1. Judicial Redres¥

In countries where the right to adequate housingésgnized as a basic
constitutional right, or as an element of anothasid right recognized in the
constitution (for example the right to life - v. &fter 1), it is, theoretically
possible to claim that right before an administetinstance or a court at the
local or national level.

% Regarding this part, see also, UN-Habitat and OHCH®&using rights legislation: review of

international and national legal instrumen002, pp. 92-97:
http://huachen.org/english/about/publications/dumsing. pdf
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2. The Committee on Economic, Social and CulturagRts

The Committee on Economic, Social and Cultural Righas created in
1985 and comprises 18 independent experts who twiet a year in Geneva
for three-week periods.

All countries that have ratified the Internatior@bvenant on Economic,
Social and Cultural Rights are required to submi¢@ort two years after rati-
fication, and every five years subsequently, on sugataken to realize the
rights recognized in the Covenant, including thghtito adequate housing.
Upon submission of the report and examination bfyithe Committee mem-
bers, the country is invited to send a delegatio@é¢neva to discuss the report
with the Committee, which questions the countredation and addresses to it
its final observations.

During the whole process, from the submission efréport to the final ob-
servations, the role of civil society organizatidascrucial. These organiza-
tions can submit parallel reports, they can attieddiscussions between the
country delegation and the Committee members agyl¢hn monitor the im-
plementation of the final observations at the matidevel, putting pressure on
their governments, which are often not otherwisetimated” to take the re-
commendations seriously. In this way, they can riomie to concrete im-
provements in the lives of the disadvantaged pdipuala of their countries.

One of the most effective examples of the protectid the right to
adequate housing by the Committee occurred whiateitvened to oppose the
forced evictions taking place in the Dominican Reljsuin the early 1990s.
Some 15,000 persons had already been forciblyeslioy the government in
anticipation of the festivities surrounding the B0@nniversary of the arrival
of Christopher Columbus in the Americas. In respots an NGO, the
Committee drafted a report on this matter, thenrémed the report of the gov-
ernment and the parallel report of the NGOs in @artgefore presenting its
concluding observations to the governm@nthe Committee concluded that
the forced eviction of 15,000 persons, with no adée alternative housing
being offered, was a violation of the right to hiogs It then enjoined the gov-
ernment to stop all further forced evictions, whible government did, thus
canceling the planned eviction of an additionaD®@0,persons. The role of the
NGOs in all this was crucial.

3. Other United Nations Treaty Bodies

Several other United Nations treaty bodies havasiooally dealt with the
protection of the right to adequate housing inrtiagrk of monitoring compli-
ance with the international human rights treaties.

" Al the reports of the states parties, the summsade the discussions and the concluding
observations of the Committee can be found on theb wsite of the OHCHR:
http:/iwww.ohchr.org/english/bodies/cescr/index.htm

8V, E/C.12/1994/15: http://lwww1.umn.edu/humanrts/®&@MINICA.htm
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Kothari, an Indian national, was appointed to thist in 2000, and his
mandate was renewed by the Human Rights Coun2D@6.

The Special Rapporteur must, in essence, “repeorthe “realization” and
the “evolution” throughout the world of the right adequate housingand at
the same time explore “concrete solutions” in #risa’

To promote the right to adequate housing, the @pBapporteur has three
means at his disposal: annual reports, generatterdatic, submitted to the
Human Rights Council; missions conducted in th&lfie order to verify the
respect of the right to adequate housing in thentims visited; and urgent
appeals sent to governments in precise cases UHtigits of the right to
adequate housing. To use these three means, te@lSRapporteur relies on
the work of NGOs and civil society organizationss lfhandate constitutes a
means of redress of great interest for it is vasilg accessible (even by e-
mail or by post - see Annex 4).

As noted above, the Special Rapporteur, in sewfrdlis reports, has
drawn attention to the prohibition on forced ewio8. He has also published
several reports on the importance of the obligatdmon-discrimination in
housing policies and access to housing, insistinghe right of women to
housing. He has visited Afghanistan, Australia,ZBy&Cambodia, Iran, Kenya,
Mexico, the Occupied Palestinian Territories, PdRumania, South Africa
and Spain.

During these missions, he has met not only withiciafs but also with
social movements and NGOs, both in the capitaliaride field, subsequently
submitting, initially to the Commission on HumangRis and now to the
Human Rights Council, his reports regarding thepees of the right to
adequate housing in each of these countries, efiaat comprise multiple re-
commendations addressed to the governments iniouést

The Special Rapporteur also has sent numerous tuageeals to govern-
ments in cases of specific violation of the rightadequate housing. In most
cases, he has acted on the basis of informatiaivest from NGOs. But he
can also be approached by any person or orgamzatid then decide to act if
he concludes that the right to adequate housinthrsatened. The urgent
appeals most often remain confidential, but if $pecial Rapporteur does not
have any response, he can publish them.

7 All the reports of the Special Rapporteur are avdél on the web site of the OHCHR:
http://iwww.ohchr.org/english/issues/housing

7 Resolution 2000/9 of the Commission on Human Righaslopted 17 April 2000:
http:/AMww.unhchr.ch/huridocda/huridoca.nsf/(SymiioCN.4.RES.2000.9.En?Opendocument

s Resolution 2003/27 of the Commission on Human Righadopted 22 April 2003:
http://ap.ohchr.org/documents/E/CHR/resolutionsiE-&RES-2003-27.doc

76 All the mission reports of the Special Rapportete available in the OHCHR web site:
http://ap.ohchr.org/documents/dpage_e.aspx?m=98
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In practice, ignorance of human rights by localoidfs and judges makes
this possibility very problematic. But if local affals (along with the bureau-
cracy behind them) and courts give no satisfaatioif it is possible to take
the case to a court at the national level (andishpossible in many countries
owing to constitutional provisions), it is prefelalio demand respect of the
right to adequate housing at this higher levelsTisiwhat happened in South
Africa (v. lllustrations 3 and 4).

lllustration n°4
The Grootboom Affair

The Fight for the Right to Adequate Housing in South Africa

The Grootboom Affair concerns the situation of Ms Irene Grootboom and other
persons living in the same situation as she, including several children, who
became known as the Grootboom community.

The Grootboom community were living in deplorable conditions and had been
waiting for seven years for low-priced housing from the municipality of
Oostenberg, in Cape Province. Lacking state aid, they decided to illegally
occupy private property. The owner filed a court complaint and obtained an
eviction order. The Grootboom community were evicted, and they took refuge
on a sportsground, with no protection from the coming winter.

A lawyer took up their defense and wrote to the municipality requesting that it
fulfill its constitutional obligations and provide these persons with suitable
housing. Receiving no response from the municipality, the Grootboom com-
munity lodged a complaint with the Constitutional Court of Cape Province.

The Cape Province court ordered the municipal authorities to provide these
persons with emergency shelter. Instead of complying with the court order,
however, the officials in question (the federal government and the provincial and
municipal authorities) appealed the case to the national Constitutional Court.

The South African Constitutional Court, in its decision of 4 October 2000, began
by reaffirming the right of the entire population of South Africa to adequate
housing, as recognized in the national constitution (v. lllustration 3). It then
examined the Grootboom community’s situation and the housing policy of the
South African government, concluding that this policy was inadequate, in
particular because it provided no short-term measures to aid the poorest. The
court then ruled that the Grootboom community were entitled to immediate aid,
that the national housing policy must be revised and that a greater part of the
budget must be allocated to this policy, to wit allocated for the short-term im-
provement of the housing conditions of the poorest.

Sources :

the South African Constitutional Court, the Government of South Africa, the premier of
the Western Cape Province; Cape Metropolitan Council, Oostenberg Municipality v. Irene
Grootboon and others. Case CCT 11/00. Judgment of 4 October 2000: www.escr-
net.org/usr_doc/Grootboom_Judgment_Full_Text_(CC).pdf
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In India, the Supreme Court has for a long timegeized that the right to
life includes the right to adequate housing andrtbkt to protection from
forced evictions. For the Supreme Court:

“Basic needs of man have traditionally been accépte be free - food,
clothing and shelter. The right to life is guaraedein any civilized society.
That would take within its sweep the right to fotw right to clothing, the
right to decent environment and a reasonable accodation to live in... For a
human being [the right to shelter] has to be a ablé accommodation which
would allow him to grow in every aspect - physicagntal and intellectual... A
reasonable residence is an indispensable neceskity fulfilling the
Constitutional goal in the matter of developmentnain and should be taken as
included in ‘life’ in Article 21.°

On the basis of this interpretation of the rightite, Indian organizations
have been able to bring cases directly before tie®ne Court to prevent
forced evictions that were planned by public offisi In one case in Bombay,
for example, the Supreme Court obliged officialgtmrantee the provision of
replacement housing for 50 families threatened higtien, an essential
condition if the government is to respect the dturtinn 5

Cases have also been pursued in the courts of titedJStates, where
public authorities have been obliged to guaranteeeut shelter to all the
homeless who request it. In one case before the YW Supreme Court in
1979, the Court recognized that the constitutioth e social services law of
the state of New York guaranteed decent shelt&vesybody in need. The
Court found that this right implied an obligatioor the City of New York to
provide these shelters in sufficient numigérs.

2. Extra-Judicial Redress

The extra-judicial mechanisms available at thellacal national level can
play an important role in the protection of humaghts in general and of the
right to adequate housing in particular. In thentoes where they exist, the
victims of violations of the right to housing caseuthem by writing a simple
letter or by presenting their case orally.

The two principle extra-judicial mechanisms avd#aat the national level
are national human rights commissions and ombudsmaffices. These
mechanisms constitute the core of what are callegtional human rights
protection institutions”. They exist in 100 coua#?

These national human rights protection instituti@ithough of varying ef-
fectiveness and independence depending on the rgouggnerally have a

%9 Shanti Star Builders v. Naryan Khimalal Totame &@T 1990 (1) S.C. 106, Civil Appeal
N° 2598 of 1989, quoted iHousing Rights Legislation: Review of internatioaald national
legal instrumentsJN-Habitat and OHCHR, 2002, page 95:
http://huachen.org/english/about/publications/duassing. pdf

% Indian Supreme CouRam Prasad v. Chairman, Bombay Port Tr@& March 1989.

% New York Supreme Cour€allahan v. Carey1979.

2 For a list of these institutions see: www.nhri.nationaldatalist.asp
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The European Court of Human Rights

As at the inter-American level, the victims of &tbns of the right to
adequate housing must prove a violation of civd/an political rights in order
to have access to a judicial instance of redresheituropean continent: the
European Court of Human Rights.

The inhabitants of the village of Kelekgi (Turkiklrdistan) did this when
their houses were burned down by the Turkish arfoemes on 10 November
1992, even before the whole village could be fdyodvacuated. In spite of the
denials of the Turkish government, the EuropeanrGmndemned Turkey for
violation of the right to respect of one’s privdife and home, guaranteed by
Article 8 of the European Convention on Human Rigliurkey was forced to
pay financial compensation to the victiffis.

In another case concerning forced evictions of ©@ypBreeks from their
homes and lands in northern Cyprus (following theupation by the Turkish
army in 1974), the European Court of Human Rigbtsél Turkey guilty, on
the same principle, of forced evictions of thespytation and of refusing to
guarantee them the right to return to the homesvdlages’™

C) At the International Level

The main mechanisms available at the internatiewal for the protection of
the right to adequate housing are quasi-judicigh wWhe exception of the U.N.
Special Rapporteur on the Right to Adequate Housihgse mandate is centered
on submitting reports to the Human Rights Courieiingerly to the Commission
on Human Rights) regarding the realization ancatimhs of the right to adequate
housing throughout the world. These mechanisms tiage Committee on
Economic, Social and Cultural Rightswhich monitors compliance with the
International Covenant on Economic, Social and ugalltRights, and the other
U.N. treaty bodies entrusted with compliance of waeious other international
treaties. They take partially into account thetrighadequate housing or deal with
this right indirectly through other rights (for emgle the right to life).

1. The United Nations Special Rapporteur on the Rigo
Adequate Housing

The Special Rapporteur on the Right to Adequatesitiouis a mechanism
created by the United Nations Commission on Humaght®® Miloon

% European Committee of Social RighBuropean Roma Rights Center v. Greet8/2003:
http://iwww.escr-net.org/caselaw/caselaw/_show.htm

0 European Court of Human Rightskdivar v. Turkeyjudgment of 16 September 1996.

" European Court of Human Rights, Cyprus v. Turkegigiment of 10 May 2001.

2 Although the Committee is a treaty body, it may reteive complaints. A protocol is being
drafted by the Human Rights Council to rectify tH®r further information, see our brochure
The Case for a Protocol to the ICESCREETIM, Geneva, 2005.
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Commission nor the Court may receive individualcollective complaints
regarding violations of the right to adequate hogsiThe countries of the
American continent did not provide for this posiijpi Only civil and political
rights protected by the American Convention on HufR@hts can be invoked
before the Commission and the Court.

The only way for victims of violations of the rigkd housing to refer the
matter to the Inter-American Court or Commissioroigprove that their civil
and/or political rights have been violated.

This is exactly what 142 family from the Mayagnaif®) Awas Tingni
communities on the Atlantic coast of Nicaragua ngadeato do. These families
contended that the government was planning toasplrt of their lands to a
private company, without consulting them nor guteaimg them the right to
redress. The families demanded that the governperteed to demarcate
their ancestral lands and guarantee them theit tighroperty, to land and to
housing. The Inter-American Court on Human Rigbtsnfl in favor of the in-
digenous families, concluding that the Nicaraguamegnment had violated
their right to property and to legal protectionrdted that the ancestral lands
should be clearly delimited and that the governnmsdduld, in the future,
protect the right to property and to housing agatisviolation®

3. Europe

The European Committee of Social Rights

The European Committee of Social Rights monitonsigiance with the
European Social Charter. All states parties to Eoeopean Social Charter
must submit reports to the Committee on measumss lihve taken to realize
the economic and social rights of their populatiddisice the adoption of the
Additional Protocol to the Charter in 1995, NGOsdrade unions can also file
collective complaints for violations of the rightscognized in the European
Social Charter, including the right to adequatedimy Thus the European
Committee acts as a quasi-judicial instance.

Several complaints filed with the Committee dingatbncerned the right to
adequate housing. In one case concerning disctiimimagainst Roma and the
forced evictions of which they were victims, then@uittee of Social Rights
condemned Greece for violating the right to housifige Committee ruled
that the precarious legal status of the Roma’desetints could not justify
forced evictions in violation of international laWhe Greek government has
now extended its housing programs to meet the nektiee Roma, in con-
formity with the ruling of the European Committesd it has created a com-
mission entrusted with social integration of Rom&Greece to give effect to
the Committee’s ruling’

% Inter-American Court on Human Rightsayagna (Sumo) Awas Tingni Community v. Nica-
ragua 2001: www.escr-net.org/caselaw/caselaw_show.hbm3d=405047
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broad mandate, which allows them to monitor govemminpolicies and their
effect on the right to adequate housing and atstirae time to protect the
victims of violations of this right through legaidaor mediation with public

officials. Some have a mandate limited to the dsdeaf civil and political

rights, but those also working for the realizatioh economic, social and
cultural rights are more and more numerous.

In most countries, the work of national institusoprotecting human rights
is coordinated at the national level. However, rtipeésence at the local level
makes them readily accessible to victims of abusesGuatemala, for
example, the mediator's officePfocurador de derechos humangslays a
very important role in preventing forced evictiomsin mediating to obtain
compensation when these evictions have already tpleee® In the case of
the building of the Chixoy Dam, for example, whigfvolved the forced
eviction of hundreds of indigenous families, thedmtor’s office managed to
broker an agreement with the government and thvatericompany involved in
the construction of the dam for payment of compgmsao the victims and
access to potable water and electricity for the roomities that were able to
stay in their homes near the dém.

The case of Brazil

In this vein, the Brazilian experience is particlylanteresting, given that
Brazilian civil society is closely associated witie extra-judicial mechanism set
up in this country. There are national special oafgors, who monitor all
economic, social and cultural riglit<One of these rapporteurs, Nelson Saule, is
the National Special Rapporteur on the Right tock@¢e Housing. His mandate
is very similar to that of the U.N. Special Rapparton the Right to Adequate
Housing (v. below). He carries out field missionghe various states of Brazil
and is authorized to receive individual or colleeticomplaints regarding
violations of the right to housing (in the form af simple letter or oral
presentation). After examining the complaints, &e then refer to matter to the
public authorities and request restitution or congaéion for the victims.

Brazilian civil society is exceptional in its dyn&m and organization, but
its example could be followed in other countriesevehthe conditions are also
favorable.

B) At the Regional Level

There is only one judicial mechanism at the rediderel for redress of
violations of the right to adequate housing: theigdh Court of Human and

% The web site of the Guatemala mediator: http://wvadli.org.gt

5V, COHRE, Continuing the Struggle for Justice and Accourigbin Guatemala: Making
Reparations a Reality in the Chixoy Dam Ga@04:
http://www.cohre.org/store/attachments/COHRE %20R&p20Guatemala-Chixoy.pdf

V., http://iwww.forum.direitos.org.br
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Peoples’ Rights. All the other mechanisms availaéeeither quasi-judicial or
judicial instances where civil and political rightsust be invoked in order to
protect — and only partially — the right to housing

1. Africa

The African Court of Human and People’s Rights

The African Court of Human and Peoples’ Rightstie most recently
created mechanism for protecting human rights etctntinental level. It was
created by the countries of Africa in 1998, wheeytldopted the Protocol to
the African Charter of Human and Peoples’ Righisstiereating the court.
This protocol entered into force in January 200d tre African Court will be
operational starting in 2008.

The African Court has not yet head any cases,tbuble in the protection
of the right to housing on the African continenpistentially very significant.
As mentioned above, the right to adequate housimgdognized explicitly in
the African Charter of Human and Peoples’ Rightse(hapter 1). The
victims of violations of the right to housing withus be able to recur to the
African Court and request restitution and compeosafio do so, the African
country accused of the violation must be a statéyfa the Protocol” The
Protocol adds another dimension to this: the vistwh violations of the right
to housing must first exhaust the domestic postisilof redress (see above).
However, in most countries, these mechanisms #hereinexistent or para-
lyzed for various reasons. When this is the cdseyictims can address their
complaints directly to the Africa Court.

It is still too soon to say if this mechanism wilé of great help to the
victims of violations of the right to housing, kthe experience of the African
Commission of Human and Peoples’ Rights suggesitstitiere is hope, if the
Court, in the future, follows in the foot stepstioé Commission (see below).

The African Commission of Human and Peoples’ Rights

This body has as its mission to monitor the respeétfrican treaties pro-
tecting human rights, among which are the Africdma@r of Human and
Peoples’ Rights, the African Charter of Rights aNdll-Being of the Child,
and the Protocol to the African Charter on Humag Beoples’ Rights on the
Rights of Women. All states parties to these tesatnhust submit reports to the
Commission on the measures that they have takerealize the right to
housing of their populations.

The African Commission can also receive complafras individuals or
NGOs concerning violation of one of the rights potéd by the African Charter,
which includes the right to adequate housing. speeading to violations of the

% The members of the Court have already been designand it has held several organizational
meetings. The court will sit soon in Arusha (Tariaan

7 For the list of states parties to the Protocol see:
http://iwww.africa-union.org/root/au/Documents/Tiesftreaties.htm
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right to housing, the African Commission draftsepart and addresses recom-
mendations to the government in question. The gveakness of this mechan-
ism is that its recommendations are not bindinghenstates parties (hence the
creation of the African Court of Human Rights - sgove). But its great
strengths are that Commission is relatively easgookss, by both individuals
and NGOs, that its mandate includes the protectiail human rights and that
recurring to it, depending on the case, can pugspire on the government con-
cerned for an improvement in its respect of hunigins.

lllustration n°5
Nigeria

In one case, in 2001, two NGOs recurred to the African Commission of Human
and Peoples’ Rights for violation of the right to housing and the right to food, in
Nigeria. A Nigerian NGO (the Social and Economic Rights Action Center) and a
U.S. NGO (the Center for Economic and Social Rights) filed a complaint with
the African Commission to defend a people, the Ogani, from the national oil
company and the transnational oil company Shell. The two companies, with the
active complicity of the government, were destroying, in total impunity, the land,
the housing and the water resources of the Ogaoni people. In this case, and for
the first time, the African Commission concluded that the government of Nigeria
had the obligation of respecting and protecting the right to housing of the
Ogaoni people, including protecting them from the activities of the oil
companies, national and transnational. For the Commission: “Each person has
the right to a certain degree of security that guarantees legal protection against
eviction, harassment or other threats.”

This matter was followed closely by many NGOs, both national and interna-
tional, and an extensive media campaign forced Shell to leave the region where
the Ogoni live, which shows that a regional adjudication instance dealing with
the right to adequate housing can have a significant influence in concrete
cases.

Source:

African Commission of Human and Peoples’ Rights, 155/96 The Social and Economic Rights Action
Center and Center for Economic and Social Rights v. Nigeria, 2001:
wwwl.umn.edu/humanrts/africa/comcases/155-96b.html. V. E/CN.4/2004/48, 11 February 2004.

2. The Americas

The Inter-American Court and Commission on Human Rghts

The Inter-American Court and Commission on HumaghRi have the
mandate of monitoring respect by the states partiesthe American
Convention on Human Rights and the Protocol of Salvador. The states
parties are required to submit reports to the Cassimm on the measures that
they have taken to realize the human rights of fh@pulations. But neither the
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