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. INTRODUCTION AND BACKGROUND

1 By decision 2000/102, the Commission on Human Rights decided to approve the
nomination of Mr. J. Oloka-Onyango and Ms. Deepika Udagama as Special Rapporteurs to
undertake a study on the issue of globalization and itsimpact on the full enjoyment of all human
rights, paying specific attention to the recommendations made by the Sub-Commission and the
Commission as to refining the focus and methods of the study.’ The decision was approved by
the Economic and Social Council (decision 2000/282). The appointment of the two Special
Rapporteurs followed their joint working paper entitled “Human rights as the primary objective
of international trade, investment and finance policy and practice” (E/CN.4/Sub.2/1999/11) and
the working paper by Mr. Oloka-Onyango entitled “ Globalization in the context of increased
incidents of racism, racia discrimination and xenophobia’ (E/CN.4/Sub.2/1999/8).

2. The Special Rapporteurs presented their preliminary report to the Sub-Commission

on the Promotion and Protection of Human Rights at its fifty-second session
(E/CN.4/Sub.2/2000/13). That report drew particular attention to the institutional framework of
the main agents of globalization with particular attention paid to conditions affecting women,
and the various ways in which globalization has both enhanced and diminished their living
conditions. At the next session, the Special Rapporteurs presented their progress report
(E/CN.4/Sub.2/2001/10), which further developed the analysis. That report provided a synopsis
of some of the unresolved tensions that persist between international economic law and
international human rights - the two main regimes of law implicated in the debate about
globalization.

3. At the fifty-fourth session, the Sub-Commission gave the Special Rapporteurs additional
time in which to complete their study (decision 2002/105). Consequently, the present, final
report develops the main themes of the earlier reports and provides some critical reflections on
particularly important devel opments that have taken place since the progress report was
submitted. It aso offers areview of those areas considered essential for future study and action
by the Sub-Commission. In particular, the present report provides some reflection on the manner
in which the events of 11 September 2001 (“9-11") have reshaped many concerns in the debate
about globalization. It provides a synopsis of the implications of the continued drive towards
increased trade liberalization at the World Trade Organization (WTO) and the current state of
discussion about and within the multilateral lending ingtitutions (MLIs). The report concludes
with some reflections on outstanding issues concerning the necessary architecture for a new
international legal and governance framework that would be necessary to make the processes of
globalization more responsive to the better promotion and protection of human rights. These
principles (presented in broad, outline form) are contained in the annex.

4. Our previous reports have emphasized that globalization is a process possessed of many
attributes. In the main, globalization is characterized by a highly increased integration of
national economies on aworld scale. The mechanisms through which these processes are
mediated include the contemporary legal and economic regimes governing international trade,
investment and finance. The most prominent institutions and actors that motivate these
processes are transnational corporations (TNCs) and MLIs such as the World Bank and the
International Monetary Fund (IMF), aswell asthe WTO. The central tenets of globalization are
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to reduce the role of the State, privatize public enterprise, and deregulate or liberalize the
economy.® These processes are having far-reaching consequences for the realization and better
promotion and protection of human rights based upon a well-established international framework
that commences with the Universal Declaration of Human Rights.®

5. Increasingly, however, the processes and impacts of globalization are becoming even
more varied and complex. It isour considered opinion that globalization processes are
simultaneously pushing the world to move closer together, whileit is aso forcing it further apart.
Globalization must thus be understood as both a force of inclusion and exclusion, of expansion
and contraction, and of human rights promotion, as well as of their marginalization. Our
consideration of the economic processes that principally motivate globalization therefore needs
to be supplemented by a more extensive examination of the significant political, social and
cultural developments that are occurring apace. 1n tandem with such consideration, attention
must be given to the limitations of the institutions and mechanisms designed to deal with them.
Moisé Naim has argued that globalization made available to the public the technologies,
resources and possibilities that until the early 1990s were often only available to Governments.”
As a consequence, the telecommunication and logistics infrastructure of drug traffickers,
counterfeiters, or smugglers of people is often superior to that of the regulatory and law
enforcement agencies of most countries. Thus, even as globalization has opened up new
horizons for the positive use of technology, it has also projected concern over drug abuse, money
laundering, human trafficking and (especially) terrorism to new heights.

6. The reaction of States and international institutions to these devel opments, which have
heightened attention to the issue of security, is thus quite understandable. However, the renewed
focus on security is quite disturbing. Inthefirst instance, it is security in an essentially
militaristic and manifestly retrogressive sense, with reliance placed on the superiority of military
firepower and the curtailment of civil liberties. Secondly, in many respectsit is reductionist, in
that virtually every international problem is now viewed through the prism of security concerns.
Finally, it is a paradigm that appears to enjoy near-universal support among States, albeit for a
variety of essentially opportunistic (and sometimes conflicting) reasons. This new “international
security paradigm” (1SP) has come to play an inordinately prominent role in the contemporary
international political economy. Our concern is that this paradigm has introduced a new lowest
common denominator to the affairs of States and consequently to the relationship between States
and individuals. Needlessto say, the paradigm brings with it additional issues that require
attention in the quest to achieve the improved observance and protection of human rights within
the context of the processes of globalization.> Nowhere is this need more dramatically
demonstrated than in the reaction of States to the events of 9-11 - a reaction the effects of which
resonate up to the present day.

[I. GLOBALIZATIONIN THE AFTERMATH OF 11 SEPTEMBER 2001:
WHAT PLACE FOR HUMAN RIGHTS?

7. Few eventsin the post-cold war history of human society have had as significant and
far-reaching an impact as the attacks on the World Trade Centre in New Y ork and the Pentagon
in Washington, DC. In the wake of those events, the United States Government declared a“war
against terror”. Severa measures were subsequently introduced to respond to what was
identified as a new, elusive, but extremely malevolent and effective “enemy”. Among them
were the reform of national legal regimes to accommodate the new threats represented by



E/CN.4/Sub.2/2003/14
page 5

terrorism in its most recent manifestation; the redesign of immigration law and the increased
recourse to the mechanism of preventative detention (even in States where such action was
previously illegal).® These were supplemented by enhanced powers of surveillance and the
further application of the death penalty. Other measures focused on the tightening of
mechanisms to ensure that the flow of economic and financial resources to support terrorist
activities could be curtailed, and eventually terminated.” In short, the ramifications of this war
have been felt globally - in both their geographic and conceptual dimensions.® All have
significant implications for the very shape and character of international law in the twenty-first
century and for the enhanced observance and protection of human rights.”

8. Debate about the reasons behind 9-11 hasraged. Popular among these accounts have
been variations on the “ clash of civilizations’ thesis first given wide currency and articulation by
the American scholar Samuel Huntington in the early 1990s.® Writing in the aftermath of the
end of the cold war, Huntington sought to elaborate on what he believed would be the main
global flashpoints of tension that would characterize relations among States in the international
system. His conclusion was that in the emerging (post-cold war) era, “... clashes of civilizations
are the greatest threat to world peace ...”.** Sincethat time, “culture talk” - the notion that the
roots of conflict between societies are principally rooted in cultural factors - has become a
dominant theme in much of the discourse on international politics.™

9. Needless to say, the relationship between social, economic, political and cultural factors
is much more complex and multifaceted. As observed by the International Council on Human
Rights Policy:

“Itiswidely believed that levels of economic and political inequity in the world are
related to globalization and that in turn is identified with Western, particularly American
capitalism. Thereisawidespread perception that globalization exports (or imposes)
particular cultural values without respect for other cultures or beliefs. Thereisa
widespread perception, too, that Western Governments and companies sell to others their
own forms of governance (demacracy, the rule of law) not for disinterested reasons but
because they benefit economically from doing so. Free trade helps rich countries more
than poor ones; legal regulation allows international companies to operate with less risk;
democracy is encouraged (but not if it leads to independent regimes). These perceptions
may or may not be well-founded, but they certainly exist and influence behaviour.” 3

The influence on that behaviour (particularly of States) has been manifold. In the immediate
aftermath of 9-11, States around the world rallied in support of the United States Government in
what was considered a justified reaction to a shadowy enemy (super-terrorism and its supporters)
that posed aglobal threat. To borrow the words of World Bank President James Wolfensohn,
these events (of 11 September 2001) “... helped drive home the message to people that there are
not two worlds - rich and poor. Thereisonly one. We are linked by finance, trade, migration,

communications, environment, communicable diseases, crime, drugs and certainly by terror”.*

10. But if the war against the Taliban in Afghanistan appeared to herald a new (albeit still
skewed) eraof multilateralism within the context of international politics, parallel developments
spoke to the exact opposite. Thus, over the last two years, the United States Government
commenced upon (some would say “resumed”) a systematic and deliberate path of unilateral
(and self-serving) action. This can be traced through the rejection of the Kyoto Protocol to the
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United Nations Framework Convention on Climate Change, followed by the refusal to support
the establishment of the International Criminal Court. The same can be seen in the United States
Government’ s reneging on the Comprehensive Nuclear-Test-Ban Treaty, and its abrogation of
the Treaty on the Limitation of Anti-Ballistic Missile Systems.™ In the economic arena, these
devel opments were matched by the United States Government’ s decision to increase the tariffs
on imported steel and to boost agricultural subsidies - actions that flew in the face of the same
Government’ s rhetorical pronouncements in support of “free trade” and policies of economic
liberalization. ™

11.  Themore recent war against Iraq hasillustrated in stark relief that the new
multilateralism (to the extent that it ever existed) was stillborn. The actions of the United States
Government in the build-up to the war illustrate a number of key indicators that can enable us
better to appreciate the essential contours of the post-9-11 world and its implications for
globalization and the full enjoyment of al human rights. Thefirst isabelief in the optimal use
of force, and particularly in the superiority of economic and military power, to achieve
international policy objectives. Secondly, to the extent that multilateral institutions such as the
United Nations are of any utility to the achievement of these objectives, thisisonly in astrategic,
functional sense; they will be side-stepped or completely abandoned if necessary.

12.  Thisincreasing tendency towards unilateralism results from the vast, primarily economic
interests, combined with the technological superiority that the United States today enjoys. These
factors give strength to the view that the deployment of sufficient force against terrorists (real,
potential or imagined) or against “axis of evil” Governmentsis rationalized in classic
Machiavellian fashion: the end justifies the means. How does this link up to the processes of
globalization? In many respects asimilar kind of fundamentalism is at play with regard to the
arguments about market liberalization and economic reform, namely that the causes of economic
failure and regression are not the result of market failure, or the policies of deregulation or
liberalization, as such. Instead, they are the consequence of the failure to apply the law of the
market and the related policies of adjustment and restructuring more rigoroudly. Itisinthis
regard particularly that the war against terror intersects with the growth of unilateralism to
impact on the processes of globalization and consequently to affect in largely adverse ways the
full enjoyment of all categories of human rights. In such a context, harm to human beingsis
treated ssmply as “collatera damage”, to borrow another euphemism that has come into voguein
the wake of recent global developments. This obviously raises significant questions about the
role and place of the State, an institution which before the events of 9-11 was believed to bein a
condition of terminal decline.”’

13.  Giventheabove, it isof only incidental consequence whether the measures adopted in
the all-encompassing war against terror will in fact in the long run be successful.*® The more
important question is whether they will be sustainable. It is clear that the war has wider
ramifications beyond the “enemy” against which it is directed, whether that enemy is the
shadowy Osama bin Laden and his al-Qa’ idah network, the Taliban, or even the Saddam Hussein
regimein Irag. Indeed, itisaunilateralism that threatens to both undermine the essential raison
d' étre of the United Nations, as well as to increasingly aienate whole regions of the world.*® Of
course, the implications for key multilateral institutions like the WTO, the World Bank and the
IMF are of considerable significance, and we can now turn to an examination of the specific
ways in which these debates are important for these institutions and for sustainable human
development as awhole.
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1. HUMAN RIGHTS, TRADE LIBERALIZATION AND THE
TRAVAILS OF CONTEMPORARY INTERNATIONAL
DEVELOPMENT

14.  Themost prominent facets of globalization are those manifested in the arenas of
enhanced trade liberalization, improved regimes of investment and the better operation of the
mechanisms of international finance. To the extent that one of the main targets of 9-11 was the
capitalist face of the American system, these regimes were badly affected by the consequential
effects on the finance, banking, insurance and other related global industries. At the same

time, although the devel opments within these sectors relate principally to the international
economy, as we have pointed out before, they are motivated essentially by forces in the arena of
politics - domestic and global. Understanding the politics of globalization is thus essential to an
appreciation of itsimplications for the full enjoyment of human rights. To do this, one must
examine the processes of policy formulation by which the principal actorsin the processes of
globalization have been informed over the last two years. Thus, it is necessary to review the
main issues that have been under consideration within the framework of the continuing
negotiations on trade liberalization under the WTO and the question of poverty eradication at the
Bretton Woods institutions, i.e. the World Bank and the IMF.

A. After Doha and towards Cancuin

15.  The Doha Declaration of November 2001 emerged from the fourth meeting of the WTO
Council of Ministers® The meeting that took place in the Qatari capital of Dohawas afairly
marked contrast to the debacle that afflicted the meeting of the same Council in Seattle in 1999.
Prior to Doha, growing tension had been registered over a number of questions that had similarly
dogged the Seattle discussions. These included both substantive and processual issues, with the
former encompassing arguments over labour standards, agriculture (particularly the issue of
subsidies) and the Special and Differential Treatment (SDT) provisions of the Uruguay Round
Agreements. Issues of process concerned questions of transparency, participation and equity,
and, particularly, the place of developing and |ess devel oped countries within the organization.”*

16. Tocapital, over the years following Sesttle, considerable attention had come to focus
on the issue of intellectual property rights (IPRs) and the question of access to essential drugs.
In the run-up to Doha, thisissue assumed a distinctly North/South dimension relating to the
interpretation of the Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agreement,
and specifically the issue of whether various mechanisms such as compulsory licensing were
appropriate methods to use in addressing the health crisis brought about by the HIV/AIDS
pandemic.?® The United States was the strongest voice in opposition to this position, augmenting
its argument with bilateral action designed to force severa countries to comply with so-called
TRIPS-plus measures.* Court action brought by several international pharmaceutical companies
(and supported by the United States Government) against legislation on patents proposed by the
Government of South Africa, and a complaint filed by the United States Government against
Brazil in the TRIPS Council, galvanized international civil society into action.® Reeling from
the negative publicity generated by these actions, the companies tactfully withdrew from the suit,
while the United States Government suspended action on its complaint.®® The stakesin the
run-up to Doha were thus “very high indeed” %’
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17. It isnot trite to argue that the events of 11 September contributed in certain key respects
to a better result from Doha than had been the case with Seattle.?® The United States
Government was itself placed in a serious quandary when the anthrax scare put into bold relief
precisely what devel oping countries had been arguing about with respect to access to drugsin
medical emergencies.®® The above developments fostered considerably more goodwill at Doha
than had otherwise been predicted in the run-up to the meeting and led to fairly substantial
progress on a number of issues that had previously faced bottlenecks.*® Needless to say, and as
events were subsequently to demonstrate, there was also cause for caution.®

18. In the declaration that emerged from the meeting, the members reasserted the importance
of trade for economic growth, development and employment and, more specifically, they stated
that trade had amajor role to play in the alleviation of poverty. The declaration also recognized
the need for all peoplesto benefit from the increased opportunities and welfare gains generated
by the multilateral system. In so doing, the members decided that the needs and interests of
developing countries should be at the heart of the Work Programme adopted in the Declaration.
The issue of members' commitment to sustainable development also came through in many of
the provisions of the agreement. In particular, paragraph 6 of the Declaration stated that,

“... under WTO rules no country should be prevented from taking measures for the
protection of human, animal or plant life or health, or of the environment at the levelsit
considers appropriate, subject to the requirement that they are not applied in a manner
which constitute a means of arbitrary or unjustifiable discrimination between countries
where the same conditions prevail, or adisguised restriction on international trade, and
are otherwise in accordance with the provisions of the WTO Agreements.”

The meeting elaborated on this theme with respect to the specific issue of accessto drugs
through the Declaration on the TRIPS Agreement and Public Health.** Among the other
“victories’ that emanated from Doha included the adjustment of the compliance periods under
TRIPS for least developed countries (LDCs)* and some compromise language on the issue of
export subsidies and on “non-trade concerns’, and with respect to SDT in the Agreement on
Agriculture.

19. Despite the above largely positive developments, the Doha agreement also suffered
several important limitations - limitations that became more apparent as the ink began to dry on
the document, and “business’ returned to normal. Thus, despite dealing with human rights
issues (especially with respect to theright to life and the right to health), the Declaration was
bereft of human rights language. Serious questions have also been raised as to the binding
character of the Declaration. Even the one issue over which the Doha consensus seems to have
registered a success - the issue of accessto essential drugs - appears to have been only a
symbolic victory. The question of what measures to take to assist countries that did not have a
manufacturing capacity - a particular problem for many less devel oped countries that face the
brunt of the pandemic - was also left unresolved.

20.  These primafacie limitations have been exacerbated by the United States Government’s
blockage of final agreement on the issue on account of afear that even illnesses that are not
infectious or do not present a public health emergency (such as diabetes and asthma) could be
treated with cheap, generic drugs once the door had been opened.® The continued impasse over
the issue reflects not only the fundamental problem of United States unilateralism that we have
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already adverted to, but, more importantly, also the failure to draw upon human rights principles
within the context of the negotiations. An additional problem resides in the use of bilateral
means of pressuring countries to adopt provisions that far exceed the obligations contained in the
TRIPS Agreement - the use of so-called “TRIPS-plus’ standards.® In sum, the Doha agreement
was not only problematic with respect to its legal status, but also because of the complete
absence of human rights language in its formulation.®* Since the Doha meeting, talks on trade
liberalization continue to be embroiled in several of the same contentious issues that have
afflicted the WTO almost since its inception.*’

21.  Considerable concern remains over the schedul e of issues (and the attempt to introduce
new ones) on the agenda at Cancun, Mexico, where the Council of Ministerswill hold their

5th meeting. Since coming to office in August 2002, the new Director-General of WTO,

former Deputy Premier and Minister of Trade of Thailand, Supacha Panitchpakdi, has made his
views quite manifest on the direction in which he seeks to see the negotiations proceed. For
example, he has expressed the wish to shape the Doha round as a real “development round”.*®
Dr. Supachai considers that a broad consensus exists on the view that trade policy is an important
component in promoting development and reducing poverty, and that an emphasis on these plus
a coherent domestic agenda would produce positive results.* During his tenure as
Director-General, Dr. Supachai has pledged to strengthen four pillars of the international trading
system, namely: (i) thelegal framework that binds the multilateral trading system together;

(i) assistance to developing and least developed countries; (iii) coherence in international
economic policy-making; and (iv) making the WTO better able to serve its membership.*°
Unfortunately, none of Dr. Supachai’ s several other statements on trade liberalization and its
links to devel opment appear to give much hope for arevised approach to the subject of human
rights by the organization. Moreover, given that the so-called Doha “development round” is
encountering so many obstacles, future prospects do not look bright.**

22.  Therun-up to Cancun is made al the more conflictua on account of the continuing
pressure (emanating especially from devel oped industrialized countries) to introduce new issues
into the negotiations.** Among those issues are investment, competition, transparency in
government procurement and trade facilitation.”* The effort to introduce the topic of investment
in particular echoes the attempt by the Organization for Economic Cooperation and
Development (OECD) to draft a Multilateral Agreement on Investment (MALI) in the late 1990s.
Given the processua and substantive problems that were experienced with the MALI, itis
particularly important to ensure that the quest for heightened regimes of protection of investment
is not executed at the expense of the healthy growth and protection of the human being or of
sustainable human devel opment.*

23.  Asaninternational organization, the WTO thus findsitself in something of a bind, caught
between the pressure of industrialized countries to retain afocus on trade liberalization and to
push for the introduction of new issues into the negotiations, and activists who seek more
decisive action on human rights. Of course, resistance to a more comprehensive approach to
human rights by the WTO also comes from devel oping and underdevel oped countries.™ A key
guestion remains as to how these competing interests can be reconciled, while ensuring that the
WTO playsits essential role in promoting global development.*®
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24.  One of the main issues about which we expressed concern in our progress report was the
system of dispute settlement at the WTO. Among those concerns are issues of access, cost and
structural impediments.*” According to Gabriel Marceau, the limited domain of the WTO

(i.e. trade law) “... does not mean that the WTO Agreement exists in an hermetically sealed
system, closed off from general international law and human rights law. On the contrary, States
must implement all their obligations in good faith, including human rights and WTO
obligations.”* In this respect, the Doha agreement on the access to drugs is often cited as an
instance in which issues of trade liberalization were mediated through the prism of human rights
concerns. Similar creative and good faith interpretation of other provisions of the international
trade regime can likewise produce more positive results. As Caroline Dommen has pointed out,
“... if aconflict between aWTO rule and a human rights provision were brought to the DSM
[dispute settlement mechanism], the DSM would clearly have to take international human rights

law into account”.*

25.  But the argument that the WTO isindeed more permeable to the concerns of human
rights law needs further and more critical consideration. While it is quite true that what can be
termed human rights considerations do find their way into the negotiations as well asinto dispute
settlement, thisis not necessarily done in a systematic or deliberate manner. Neither are the
mechanisms designed in such away as to ensure that human rights concerns are taken into
account as amatter of course. Thisishow, for example, there can be decisions such asthose in
the Beef-Hormone and Asbestos disputes™ that have serious human rightsimplications.® In this
regard, the Doha process was exceptional in that considerations other than the letter of the law
were given serious attention within the framework of the WTO. But what distinguished the
Doha process was the engagement of actors other than States, plus the issue at stake.
Unfortunately, those actors are not always guaranteed a presence within the framework of either
the negotiations, or the DSM. Neither may the issue at stake render itself amenable to the same
kind of mobilization and action as the access to drugs question. Furthermore, if what appears to
have been a process that was both inclusive and sensitive to human rights concerns can in the
end be scuttled by the omnipotence of a single member, then quite clearly much more needs to
be done in ensuring that international law in general, and human rights law in particular, is more
firmly applied within the WTO framework. At present, there is no guarantee that the imperative
of trade concerns does not get superior treatment. In sum, it is necessary to move away from
approaches that are ad hoc and contingent.

26. In order to ensure that human rights concerns do indeed gain a wider audience at the
WTO, atwo-pronged strategy is necessary. Inthefirst instance, thereis a need for amore
concerted engagement with the WTO and to ensure that there is greater complementarity
between the basic tenets of international trade law as administered by the WTO and international
human rights law, while also combating some of the recent theorizing that seeks to privilege
trade law.”®> However, thereis also aneed to re-engage the States members of the organization
who, in the final analysis, will be key (as they were with respect to the issue of accessto
essential drugs) to a determination of the extent to which human rights concerns are taken into
account.

B. Thedebateon and withinthe MLIs

27.  While the Bretton Woods institutions are often referred to as “twins’, their operations,
structure and approach to the issues that presently confront the international economy are by no
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means identical. Thisis especialy true with respect to the manner in which the two have
responded to the call that they should pay more attention to the impact of their policies on the
promotion and protection of human rights.>® Considerable pressure on and criticism of their
operations, constitutions and governance have been brought to bear by a plethora of
organizations in the human rights, environment and women’s movement. Although in the wake
of 9-11 some of the pressure has tapered off, the central issue of the extent to which MLIs are
responsive to non-economic social and other concernsis still a prominent one.

28.  Among the many criticisms made are that the MLIs focus inordinately on
macroeconomic policy, that their strategies favour growth over equitable and sustainable
development, and that they are too strongly committed to the “fundamentals’ of liberalization of
the economy, rapid privatization and deregulation.® For many critics of the institutions, it is
particularly disheartening that these fundamental s have been at the core of their operations since
inception and have undergone only minimal adjustment, even though their programmes on debt
(such as the Heavily Indebted Poor Countries (HIPC) initiative) and poverty (the Poverty
Reduction Growth Facility (PRGF)) have been recognized as an important advance. There are
also problemsinsofar as the two institutions have been quite resistant to arguments about their
obligations with respect to the promotion and protection of human rights.>

29. Indeed, it is precisely as aresult of the increasing complexity of the arena of international
devel opment represented in part by these devel opments that, according to Abdel-Fatau Musah,
the MLIs have become ... acase study of contradiction”:*

“On the one hand, they have incorporated pro-active rolesin conflict prevention in their
dealings with conflict-prone societies by demanding ‘ good governance’ and

“human rights’ as yardsticks for engagement. On the other hand, through cure-all
structural adjustment programmes they have put excessive pressure on the already
anorexic state to further slim down by selling off state assets, and cutting down on
military expenditures and subsidies on essential socia services.”

Aside from the manner in which policies are designed, implemented and audited, other criticism
has focused on the modes of governance and operation of the MLIs. The central charge hereis
that while MLIs urge methods of transparency, enhanced participation and good governance on
member States, they have failed to adapt these precise principles to their operations and policies.
In the words of the United Nations Development Programme, these institutions suffer a“crisis of
legitimacy”.*’

30. Towhat extent have the two institutions been responsive to the charges, especially with
respect to those that concern the better promotion and protection of human rights? Although the
two operate in tandem much more attention has focused on the Bank than on the Fund. On the
face of it the Bank appears much more responsive to the pressures than does the Fund. In terms
of issues such as the situation of women, child labour, the HIV/AIDS pandemic, “governance’,
increased transparency and the consequences of forced (environmental or devel opmental)
displacement, the Bank has in many respects moved beyond what it used to argue was its
essential mandate. The Bank has thus recently held a series of workshops at which an attempt
has been made to find ways and means of making its operations more sensitive to the claims by
activists that it lacks sensitivity, transparency and accountability. In particular, at an “in-house”
meeting held on 2 May 2002, the Bank sought to “ ... increase staff awareness of human rights
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issues and legal frameworks, their implications for Bank operations and the extent to which
human rights issues are being, or should be, addressed in World Bank operations’.® A joint
staff learning seminar on human rights and development was held together with the Office of
the High Commissioner for Human Rights on 10 and 11 June 2002.°

31. What isimmediately clear from areading of the deliberations of these meetingsis that
thereisadivision of opinion among the senior Bank staff over the most appropriate place and
role for human rights within Bank operations. On the one hand, the “traditionalists’ conform to
aline of argument that asserts that the Bank is principally bound by its Articles of Agreement
and that this instrument specifies its specialized functions, which do not include human rights.
The promotion of human rights is only an oblique objective, which may or may not find its way
into Bank projects.®® But, according to this argument, in the main, thisis an obligation that the
Bank can only carry out through its support for States, which remain the primary actors and
obligors on the human rights scene. A second, converse opinion argues that thereisa
compelling need for the development of a more comprehensive approach to human rights that
recognizes that economic policies do not “have aneutral impact on individual or collective
rights’® Asyet, the Bank has not taken any further measures beyond the discussions. But the
Specia Rapporteurs believe that such discussions provide a useful point of departure for further
dialogue and exchange about how to address the issue more comprehensively, both within the
Bank and with important external actors.

32. For its part, the IMF remains much less sensitive to the specific issue of the applicability
of human rights issues to its operations, but has certainly responded to other criticisms. Ina
recent evaluation, the Fund pointed to six measures of reform in which it had been engaged for
the last severa years, including the following:

— Strengthening surveillance and crisis prevention;

— Helping member countries strengthen their institutional capacity;
— Improving IMF lending;

— Enhancing the framework for crisis resolution;

— Strengthening support for low income countries; and

— Ensuring that the IMF is an open and learning institution.®?

Thislist certainly demonstrates a growing concern with the negative consequences of the
operations of the Fund. The last two measuresin particular could be said to derive from some
basic principles of human rights. At the sametime, it is evident that the list is not long enough,
and omits several matters that of necessity require attention within the context of achieving the
objectives of poverty eradication that the Fund now claims s central to its operations.®®

33.  Asalready noted, one of the main charges levelled against the Bank and the Fund has
focused on their failure to deal with the problems of transparency, participation and the enhanced
inclusion of both marginalized groups and countries.® At arecent meeting of the Development
Committee, atechnical note on improving developing and transition country participation in
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decision-making at the two institutions was considered.®® The note covered issues such as the
voting strength and structure (the “voice”) of countries within the two institutions, increased
transparency, and the development of a*“learning and listening” culture.®® The note claimed that
there was a broad measure of agreement on the system of representation of members in the Bank
and the Fund, and that the principle underlying the distribution of quotas, shares and voting
rights remains appropriate for the two institutions. These issues were consequently not discussed
in the note.

34. Initial responses to the note argue that it is unlikely to result in fundamental changes
either in relation to the main problems faced by devel oping and transition countries (poverty and
debt), or with regard to the twin issues of governance and participation at the MLIs.®’
Furthermore, the note was completely silent on the question of the top leadership and
accountability of the institutions. Thus, questions like the mode of selection of the institutions
presidents, and the response and accountability of the institutions to crisesin countries like
Argentina and Uruguay were not touched upon. It isindeed telling that the note failed to discuss
issues that many argue are at the core of the “legitimacy crisis’ faced by the Bretton Woods
twins. As UNDP has pointed out, “ The adverse symbolism of a closed, secretive selection
process bggsed on privilege in institutions committed to accountability and transparency is
obvious.”

35. Much of the reform action in the MLIs has focused on the poverty reduction strategy.®
Our progress report provided an analysis of the Poverty Reduction Strategy Papers (PRSPs) and
criticized their basic assumptions and aspects of their implementation. While our main
criticisms remain, there is no doubt that a greater awareness of the nature, the causes and the
ramifications of poverty has come about as aresult of the activities undertaken with respect to
the PRSP processes in various countries around the world.”® However, as we pointed out in our
progress report, the fundamental problem with the PRSP processis that the basic assumptions of
economic growth that have informed the Bank’ s macroeconomic stipulations since it devised
structural adjustment programmes in the 1980s remain intact.

36.  Civil society and other non-State actors were indeed invited to give inputs on the
development of poverty reduction goalsin virtually all of the countries where PRSPs have been
implemented. However, even in those regarded as a success, such actors were excluded from a
discussion of the nature of the macroeconomic policies that the MLIs have designed to achieve
the goals of poverty eradication. Such an approach certainly requires review, particularly since
macroeconomic policy will critically affect poverty levels and the problems faced by the poor.”
Unless thisis done, the much touted “participation” that is at the core of the PRSPs remains
perfunctory.” The conclusion that we come away with is that while there has certainly been
some attempt at reform, those efforts clearly need more work. In this respect, the Special
Rapporteurs note the efforts by the two institutions to engage in closer dialogue with civil
society,” but this can only be viewed as a necessary starting point of a process that clearly
requires further and more precise articulation.”* A number of issues require fundamental
attention. Firstisareview of the basic macroeconomic frameworks upon which MLI
interventions are based. It isalso necessary to conduct a critical assessment of the current form
and character of the methods of “participation” in use, whether in the PRSPs or with respect to
other MLI interventions. Finaly, it isessential to conduct a critical review of the accountability
and governance issues relating to the MLIs themselves.
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V. RETHINKING GLOBALIZATION UNDER A NEW INTERNATIONAL
LEGAL AND GOVERNANCE FRAMEWORK

A. Revigiting the obligations of theMLIs

37. In our preliminary and progress reports, we described how not only States but also
multilateral institutions such asthe WTO and the Bretton Woods twins fall within the purview
and operation of international human rightslaw. No entity that claims international legal
personality can claim exemption from that regime. In particular, it was pointed out that the
claim of multilateral institutions such as the WTO that only individual member States are
obliged and not the institution itself - since the institution deals with relations between States
rather than that between individuals and States - are untenable in international law. If such a
claim were to be considered legitimate, it would seriously erode the international rule of law. It
isour considered opinion that the rules governing inter-State relations cannot themselves be
formulated in such away as to defeat the fundamental tenets of international law, including
human rights norms. Secondly, the WTO regime and those governing the Bretton Woods
ingtitutions have direct impacts on the lives and human rights of peoples living everywhere,
given the all-encompassing and broad reach of those institutions. Thisis especially so given that
international law envisages the development process to be centred around the achievement of
sustainable human development - a goal that is common to the founding instruments of all the
institutions under examination.

38.  Inlight of the above, it isincorrect to hold only States accountable for the failure to
respect, protect, promote and fulfil human rights stemming from the implementation of WTO
rules and the policies and operations of the Bretton Woods institutions, because that gives rise

to the anomal ous situation of the implementing entities being held responsible while the
principal institutions that preside over the adoption of such policies enjoy impunity. The
Committee on Economic, Social and Cultural Rights has recognized this anomaly, urging
international organizations “to take whatever measures they can to assist Governmentsto act in
ways which are compatible with their human rights obligations and to seek to devise policies and
programmes which promote respect for thoserights”. ™ Furthermore, as the High Commissioner
for Human Rights noted in 2002, “the norms and standards of human rights provide the legal
framework for the protection of the social dimensions of trade liberalization as a complement of
trade rules”.”™

39.  Our reiteration of the legal obligation of international organizations such asthe WTO, the
World Bank and the IMF is deemed necessary in order to emphasize the point that these
institutions must, at a minimum, recognize, respect, and protect human rights. Left out of this
formulation are the obligations to promote and fulfil, which we believe are obligations that
properly belong to the State. At the same time, given previous prevarication on the obligations
of these ingtitutions vis-avis the human rights regime, we consider the obligation to recognize as
essential. We also reiterate that these obligations apply whether in the formulation of their
policies, or in the implementation of their fundamental objectives. Thisisa point taken up and
reaffirmed in both the Monterrey Consensus’’ and the Johannesburg Declaration on Sustainable
Development.” In order to consolidate these obligations, the Special Rapporteurs propose that
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the Sub-Commission enter into further dialogue with these institutions around the draft
framework outlined in the annex to this report. In particular, that framework would elaborate
upon the following three areas. general human rights obligations; core principles; and the
normative framework.

B. Towardsanew meaning of statehood within the context of globalization

40. Discussions about the impacts of globalization on the State have focused inordinately on
the way that so many of the policies pursued in the desire to achieve economic growth have
rendered the State incapable of fulfilling many of its human rights obligations.”” As

Skogly and Gibney have remarked, “it is recognized that the forces of globalization in their
present form may reduce the strength of the State”.® Christopher Clapham goes further and
argu&s8 }hat “the mythology of unfettered State sovereignty may thus be safely consigned to the
past”.

41.  Whileit istruethat globalization has in many respects affected the regulatory and other
powers of the State, the Special Rapporteurs wish to move away from the notion of the
“powerless’ State - a State that has been rendered incapacitated (and thus unable to meet its
human rights obligations) on account of the processes of globalization. In our view, thereis
another side to the story. If 9-11 demonstrated anything, it was the continued viability and the
pivotal necessity of the State in taking action designed to achieve the enhanced promotion and
protection of human rights.®? 9-11 demonstrated that States can take resolute and decisive action
in order to address a serious problem. The more appropriate question to be asked then, is
whether States actually have the political will to confront the various pressures and problems that
globalization has thrown up. States must, of necessity, demonstrate a heightened commitment to
ensuring that human rights are promoted and protected with as much vigilance and zeal aswas
manifested in the wake of the terrorist attacks.®®

42.  The Specia Rapporteurs are convinced of the need for a new framework of governance
and the articulation of greater responsibility for actors who operate at the international level.
Nevertheless, States cannot shirk their basic undertaking to ensure that they respect, protect,
promote and fulfil their human rights obligations to their citizenry. Moreover, these obligations
are not necessarily contingent upon a State having the resources to effect action. With regard to
the policies of MLIsthat States adopt and which may have adverse consequences, the
Committee on Economic, Social and Cultural Rights has urged States to ensure that they take
steps to protect economic, social and cultural rights when pursuing programmes of adjustment.
Thus, States must ensure that “such protection is, to the maximum extent possible, built in to

programmes and policies designed to promote adjustment” .3

C. Reinvigorating the debate on human responsibilities and duties

43. In concluding this section of the report, we are compelled to draw attention to the issue of
human duties, obligations and responsibilities. Given the many concerns expressed about the
different facets of the processes of globalization and their potential and actual impact on the
observance of human rights, the issue merits serious attention. Furthermore, recent economic
crisesin Argentina, and its repercussions in other Latin American countries like Uruguay and
Brazil, bring into bold relief the issue of the obligations, responsibility and accountability of
international financial institutions such asthe IMF. The corporate scandals involving Enron and
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other large companies raise afresh the issue of corporate responsibility, an issue addressed in the
Sub-Commission’s draft norms. States themselves must also be reminded of their many
obligations and responsibilities as outlined in a host of international instruments.

44.  Article 28 of the Universal Declaration of Human Rights stipulates the entitlement of
every person to asocial and international order in which the rights and freedoms of the
Declaration can be realized.®> Article 29 stipulates that “everyone has duties to the community
in which alone the free and full development of his personality is possible”. Building upon the
same theme, article 30 of the Declaration is even more explicit in stipulating that nothing in the
Declaration may be “interpreted as implying for any State, group or person any right to engage
in any activity or perform any act aimed at the destruction of any of the rights and freedoms set
forth herein”. In 1999, the United Nations adopted the Declaration on the Right and
Responsibility of Individuals, Groups and Organs of Society to Promote and Protect Universally
Recognized Human Rights and Fundamental Freedoms which gave focused attention to the
issue. The Millennium Declaration and the millennium development goals derived therefrom
form another important reference point in discussing this issue.

45. The most developed attempt to place the issue on the international scene was produced
by the Inter-Action Council (IAC). Its 1997 draft Universal Declaration of Human
Responsibilities™ sought to address the very serious concern that insufficient attention had been
paid to the issue of responsibilities.®” Numerous analyses of the draft have been made, with
many of these focusing on what was perceived to be the dangers of introducing such an
instrument in a context where it could seriously weaken existing human rights protections.
According to Ben Saul, such an instrument, “though well-intentioned, is neither necessary nor
desirable’.® In contrast, Andrew Clapham has argued that the declaration did not go far enough
because it failed to point out and elaborate the increasing power and consequent responsibility of
key international and financial actors such as TNCs and the multilateral financial institutionsin
the protection of human rights.®

46.  Thereisaneed for amore concise engagement with the issue of duties or responsibilities
in seeking to find better ways of tackling the peculiar nature of human rights violations that have
marked out the era of globalization. Regional and international human rights mechanisms must
confront the abuses committed by non-State actors in a more direct manner, without maintaining
arigid and unchanging focus on the traditional actorsin the international arena- States. Such
mechanisms need to consider the provisions within the instruments they administer that speak to
the issue of responsibility and duty, and forge an appropriate balance between State liability and
the responsibility of non-State actors. Recent decisions by the African Commission on

Human and Peoples Rights,* and the Inter-American Court of Human Rights™ may help shed
some light in this direction.

47. It goes without saying that within the framework of a new debate about duties and
responsibilities, civil society organizations - local and international - must rededicate themselves
to addressing the socio-economic and political inequities that continue to pervade the global
arena. They need to move away from the abstract attention to economic, social and cultural
rights and to begin devel oping concrete programmes for their realization.”> Thereis still much
conceptual confusion over the terms “ participation” and “ empowerment” with regard to the



E/CN.4/Sub.2/2003/14
page 17

planning, implementation and evaluation of programmes. Secondly, thereisalimit to how much
civil society actors can actually influence the work of global institutions in a continuous and
sustainable manner.” Finally, States need to see civil society actors as allies and not enemiesin
astruggle that affects all peoples.

V. CONCLUSIONSAND RECOMMENDATIONS

48.  Thisreport isfinal only in the sensethat it marksthe termination of the mandate of
the Special Rapporteurs. However, what has become clear throughout the cour se of our
examination of theseissuesisthat the processes of globalization will only grow in
magnitude and bearing on the observance and protection of human rights. The form may
differ; the substantive content of the concernsraised in our study will remain. The
Sub-Commission should remain seized of the issue and maintain oversight of the major
institutional actors and of the manner in which the varied processes of globalization
develop. Such oversight is particularly important because from a position of aloofness and
disdain (even hostility), the main actorsin the processes of globalization have at least begun
to engage in a meaningful dialogue about the possible consequences that their policies and
operations may have on the full realization of all categoriesof human rights. The
Sub-Commission needsto pursuethisdialogue further in an effort to find a more
sustainable, enduring and collective approach to the multifaceted challenges presented by
the processes of globalization.

49.  Sinceembarking on this study, thetopic of globalization and itsimpact on human
rights has been taken up by intergovernmental agencies, Governments and non-State
actorsof variouskinds. In particular, the Special Rapporteurstake note of the several
reportsissued by the Office of the High Commissioner for Human Rights, and of the
process of making and refining the draft guidelines on human rights within the PRSP
process, not to mention the work by the Sub-Commission on draft normsfor transnational
corporations. Such effortsrequire critical support, with particular attention to ensuring
that the processes of globalization are ultimately made to become mor e sensitiveto the
concernswe have expressed in our studies. Tothe extent that the processes of globalization
aremany and varied and thereisnow a proliferation of actorstracking their development,
the Sub-Commission needsto review theinterventionsthat can be made with a view to
deter mining which are most strategic and enduring.

50. Theannextothisreport providesonly an initial outline of what the Special
Rapporteurs consider key to the extension of the dialogue between the Sub-Commission
and the principal actorsinvolved in the processes of globalization. It servesto draw
attention to both the context and the obligations that such actorshave. Our earnest hopeis
that such a dialogue will eventually ensure that the processes of globalization will begin to
have a more positive impact on the full enjoyment of human rightsthan has hitherto been
the case.
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Annex

TOWARDSA RESTATEMENT OF THE HUMAN RIGHTS OBLIGATIONS
OF THE PRINCIPAL ACTORSIN THE GLOBALIZATION PROCESS:
A PROPOSAL

I. GENERAL HUMAN RIGHTSOBLIGATIONS

1. Based on the legal premises articulated in the Special Rapporteurs' three reports, it is
proposed that a framework be devel oped outlining the core universal human rights principles and
norms governing the principal actors® in the globalization process. Those principles should

apply:

€)) In the formulation of policies;
(b) In the implementation of such policies; and
(© In evaluating/auditing the impact of such policies.
2. Obligations under international human rights law entail both positive and negative

undertakings. Generally, negative obligations are often articulated in the context of civil and
political rights, while positive obligations arise within the context of the realization of economic,
social and cultural rights. Today, however, there is recognition that all human rights entail both
positive and negative obligations.

3. While negative obligations denote the obligation to refrain from unduly interfering with
the enjoyment of human rights, positive obligations require proactive action including the
obligation to take steps to prevent violations by private non-State actors. Given the current
importance of non-State actorsin the globalization process, such positive obligations assume
added significance.

4. The obligations that are set out are not contingent on whether or not the parent document
(charter, articles of agreement or such other instrument) setting up each one of the institutions
spells out such obligations. Rather, they are premised on genera principles of international law.

[I. CORE HUMAN RIGHTSPRINCIPLES

5. The fundamental principles of human rights set out below are based on the Charter of the
United Nations and other international human rights treaties, customary international law and the
Vienna Declaration and Programme of Action. Among others, they include the following:

@ Human rights are the inherent entitlement of all human beings;
(b) Human rights are of universal value;
(© All human rights are interdependent, interconnected and indivisible;

(d) Every person has the right to enjoy all human rights on the basis of
non-discrimination;
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(e Certain human rights are non-derogabl e, as specified in article 4 of the
International Covenant on Civil and Political Rights;

) Violation of certain human rights under specified circumstances amounts to
crimes against humanity over which universal jurisdiction could be exercised.

[11. THE NORMATIVE FRAMEWORK ON HUMAN RIGHTS

6. The suggested human rights framework is based on international human rights norms
contained in international treaties, including those adopted by the specialized agencies of the
United Nations, and as recognized by well-established principles of customary international law
and jus cogens. It must be emphasized that the framework presented here recognizes the
relevance of the entire corpus of international human rights norms to the globalization process,
on the assumption that these processes are targeted at the realization of sustainable human
development.” The human development process involves the entire corpus of human rights as
recognized by article 1 of the 1986 Declaration on the Right to Development. The imperatives
of the liberalized trading system, or the quest for the deregul ation of financial markets and
improved investment regimes, cannot override respect for and attention to human rights. As
international law presently stands, human rights must be given primacy of consideration.

A. Equity and Non-discrimination
Commentary

7. International trade rules recognize the principle of non-discrimination in the form of
“national treatment”, i.e. all players must be treated equally according to national standards
whether they be giant multinationals or small local business enterprises. This principle has been
put in place to defeat the perceived ills of protectionism. However, as we have pointed out in
our previous reports, extant international trade rules have impacted on different players and
different sections of societiesin very disparate ways. In many parts of the world those rules
have increased the gap between the rich and the poor and further marginalized already
marginalized groups such as women, minorities and indigenous peoples.

8. Multilateral organizations and States must recogni ze that the international trade regimeis
not being played out on alevel playing field. There must be recognition of the need to
proactively recognize policies or elements of policiesthat will have a discriminatory impact
either among peoples living in different countries or among those living in one country. Itisalso
essential to take into consideration the impact of seemingly neutral policies. Consequently,
priority must be given to the adoption of remedial action, including the adoption of affirmative
action policiesin favour of adversely affected groups. Such action must necessarily include
putting in place social safety nets, the provision of subsidies and similar measures designed to
protect those who are unable to benefit from the “invisible hand” of the market.

B. Participation rights
Commentary

9. Respecting and ensuring the right of every person and groups of persons to participatein
the deliberative and decision-making processes that lead to economic policy formulation is an
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essential ingredient of democratic governance. In our progress report we discussed civil society
interventions in the globalization processes and the increasing demand for transparency of and
access to those processes. A regime of rules that has such a profound impact on human life
cannot be formulated behind closed doors either at the international or the national level.

10.  Inthiscontext MLIs and States must respect in particular the following rights:
@ Freedom of expression;
(b) Theright to information;
(© Theright to participate in public affairs;
(d) Freedom of association; and
(e Freedom of assembly.

Participation rights intersect with all other rights, especialy in the realization of economic and
social rights. Without doubt they form acrucial component of the human rights framework and
must be given attention and respect at all times.

C. Economic and social rights
Commentary

11.  Theserights can be divided broadly into two categories: those rights that contribute to an
adequate standard of living and those that constitute just and favourable conditions of work, or
labour rights.

12. It iswidely accepted that economic and social rightstoo, just like civil and political
rights, impose obligations to recognize, respect, fulfil and protect those rights. It isequally
recognized that discharging obligations with regard to core minimum rights is mandatory and not
contingent on the availability of resources. While States are directly so obliged, MLIs should
not adopt policies that jeopardize the fulfilment by States of those obligations. Indeed, MLIs
should assist States to the greatest extent possible in discharging those obligations.®

1. Right to an adequate standard of living

13. Into this category fall the rights to adequate food, clothing, housing or shelter, the highest
attainable standard of physical and mental health and education. These are rights delineated by
the International Covenant on Economic, Social and Cultural Rights (ICESCR) and elaborated
upon by the Committee on Economic, Social and Cultural Rights. Accessto water has been
recognized most recently as a human right that is linked to a host of other rights.® Most of those
rights are linked to theright to life. Asthe Human Rights Committee has elaborated, the right to
life entails positive measures, for example to reduce infant mortality, increase life expectancy,
and to eliminate malnutrition and epidemics.” Central to the enjoyment of this cluster of rightsis
the protection and assistance to be afforded to the family unit. Provision of socia safety nets
that was referred to in section A on “Equity and non-discrimination” has a direct bearing on
ensuring adequate standards of living.
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2. Labour rights

14. Facilitating the right to work and ensuring just and favourable conditions of work,
including the right to unionize and strike, are fundamental obligations relating to the realization
of economic and social rights. Articles 6-8 of the ICESCR spell out the minimum obligationsin
thisregard. The obligation to ensure equality between the sexes in employment, the provision of
maternity leave and the protection of children from exploitation are also strictly delineated. Core
ILO labour standards provide the substance of what constitutes just and favourable conditions of
work.

15. At aminimum, the following rights must be ensured:
@ Fair wages that can sustain an adequate standard of living;
(b) Non-discrimination in employment;
(© Freedom from forced labour;
(d) Protection of children from exploitation;
(e Equal pay for equal work;
® Safe and healthy working conditions;
(9) Reasonable working hours;
(h) Adequate rest and leisure, including paid holidays;
(1) Theright to form and join trade unions,
() Theright to strike;
(k) Maternity leave; and
() Social security.

16.  Deregulation of the labour sector and the expansion of the informal sector are the direct
result of processes of globalization and have had very negative consequences on labour
conditions. It isimperative to take steps that provide the necessary security for persons who
might be affected by such measures.

D. Right tolife, liberty and personal security
Commentary

17. Implementation of the free trade regime may at times directly violate the physical
integrity and liberty of persons and also their rights of participation as discussed above. These
violations can vary from extrgjudicial executions, involuntary disappearances, torture and other
forms of cruel, inhuman and degrading treatment or punishment, arbitrary detention and
deprivation of theright to afair trial.
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18.  Such situations may arise, and have arisen in the past, when States use excessive forcein
dealing with opposition to the globalization processitself or to local implementation of free trade
rules, or in the quest to enhance the protection of investment regimes. For example, the
privatization of essential services such as the supply of potable water, or the handing over of land
and other natural resources to large businesses has resulted in expressions of resistance and
opposition by various civil society actors. The response of some States to such opposition fails
to adequately allow for the expression of these democratic rights. Systemic suppression of these
rights may be perpetrated as a strategy by the State in order to implement unpopular economic
measures. Such strategies may be favoured by business entities that are seeking access to natural
and other resources in poor developing countries.

19. MLIs may argue that the obligation to respect and protect such rights lies squarely with
States and that no obligations lie with such institutions. Responsibility for human rights
violations arises not only for direct violations but also for indirect violations. Asin the case of
economic and social rights, in the case of civil and political rightstoo MLIs are responsible for
ensuring that their policies do not directly or indirectly result in violations of rights. They must
take remedia measures to address violations of such rights. It must be noted that the prohibition
on violating the right to life and freedom from torture constitute principles of jus cogens.

E. Group and cultural rights
Commentary

20.  Many group and cultural rights recognized by international law acknowledge and seek to
address the specific challenges and impediments faced by marginalized groups in the enjoyment
of human rights. In our previous reports we pointed to the negative impact of the free trade
regime especially on these marginalized groups, which include women, children, minorities,
indigenous groups, the elderly and the disabled. Deregulation of the labour sector and the rolling
back of government expenditure on socia safety nets has contributed in no small measure to this
Situation.

21. A common feature of group rightsisthe goal of eliminating discriminatory and other
harmful practices against individuals belonging to such groups and ensuring their full enjoyment
of al human rights. The International Convention on the Elimination on All Forms of Racial
Discrimination, the Declaration on the Rights of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities, the Convention on the Elimination of All Forms of
Discrimination against Women, the Convention on the Rights of the Child and ILO Convention
(No. 169) concerning Indigenous and Tribal Peoplesin Independent Countries al share this
objective.

22. A further factor that must be taken into consideration is that certain group rights are
central to the group’ sidentity. Cultural practices that reinforce human rights such as those
relating to natural resources and the environment, food habits, and food security and agriculture
have deep significance to groups such as indigenous and tribal peoples. It isimportant that not
only States but also the relevant MLIs respect these rights in policy formulation and
implementation and to ensure that they do not come into conflict with the cultural rights of such
groups.
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23.  Theright to development as a collective right, needless to say, is central to the debate on
the relevance of human rights to the globalization process. Similarly, the right of peoplesto
self-determination over natural resourcesis of fundamental importance. The obligation lies
squarely on the international community and international organizations to respect the right.®

F. Environment and human rights
Commentary

24.  Although no concrete international norm on the right to an adequate environment has
been recognized, the need for a clean and heathy environment isincreasingly being articulated
in terms of the linkages to recognized international human rights standards such as the right to
life, the right to an adequate standard of health, the right to privacy, non-discrimination and the
right to self-determination.

25.  Significantly, the preamble to the Marrakesh Agreement establishing the WTO
recognizes that trade and economic relations among member States should be directed towards
raising the standards of living “... while allowing for the optimal use of the world’ s resourcesin
accordance with the objective of sustainable development ...”".

26.  Theobligations of States and MLIs in this respect could be said to flow from the
obligations vis-a-vis associated human rights. At the same time, it could be stated that the
principle of “sustainable development” has gained currency to such a degree that it must be
given due recognition and attention by all actorsin the globalization process.

Notes

% By main actors, we refer in the first instance to States, and especially to the obligation
emanating from the Vienna Declaration and Programme of Action stipulating that human rights
aretheir “first obligation”. We also refer to institutions such asthe WTO, the IMF and the
World Bank, while recognizing that each of these institutions have different establishing
charters, modes of operation and relationship to States, on the one hand, and to the

United Nations, on the other. A third species of actor in the globalization process are TNCs.
With regard to these actors, the Sub-Commission has already set in motion a process for
achieving their enhanced accountability via the mechanism of the draft norms on
Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to
Human Rights (E/CN.4/Sub.2/2002/13).

b Cf. statement by the WTO representative to the Working Group on the Right to Development
at its second session (Geneva, 29 January-2 February, 2001).

¢ See general comment No. 3 of the Committee on Economic, Social and Cultural Rights and
also the Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, 1997.

4 Seetext at note® supra.
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¢ Genera comment No. 15, 2002.
" General comment No. 6, 1982.

9 In paragraph 7 of resolution 1803 (XVI1) of 14 December 1962 on permanent sovereignty over
natural resources the General Assembly declared that:

“violation of the rights of peoples and nations to sovereignty over their natural wealth
and resources is contrary to the spirit and principles of the Charter of the United Nations
and hinders the development of international cooperation and the maintenance of peace”.

Paragraph 8 states thus:

“... States and international organizations shall strictly and conscientiously respect the
sovereignty of peoples and nations over their natural wealth and resources in accordance
with the Charter and the principles set forth in the present resolution.”



